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LETTER OF TRANSMITTAL 





DeceMBER 31, 1956. 
To Members of the Antitrust Subcommittee of the Committee on the 
Judiciary. 

Testimony taken by the subcommittee in the course of its investi- 
gation of the administration of the antitrust laws in industries subject 
to Federal regulation reveals the existence of a trend on the part of 
the Federal courts of declining to decide antitrust suits against mem- 
bers of regulated industries and of referring such cases to the regulatory 
agencies for preliminary decision. This is done pursuant to a judicial 
doctrine called primary jurisdiction, a doctrine which is being applied 
not only to private suits but also to injunction suits and criminal 
prosecutions instituted by the Department of Justice. 

To determine whether this doctrine has been applied in a manner 
consistent with the vigorous enforcement of the antitrust laws, I have 
requested the staff of the subcommittee to prepare a report on the 
origin, scope, and nature of the primary jurisdiction doctrine and its 
effect on the administration of the antitrust laws in the regulated 
industries. 

I hope that you will find the material which the staff has prepared 
both interesting and useful. It is understood that any conclusions 
contained in the staff’s report do not necessarily embody the views 
of the subcommittee or any of its members. 


Prenat Ke 


Chairman. 
Vv 
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JUDICIAL DOCTRINE OF PRIMARY JURISDICTION AS 
APPLIED IN ANTITRUST SUITS 





I. InrRoDUCTION 


From the beginnings of the Republic, free competition has been 
the acknowledged foundation of American economic policy. The 
antitrust laws! implement that policy by outlawing monopolies and 
combinations in restraint of trade. They are the great bulwarks of 
our private enterprise system. But it has been observed ? that the 
role of competition as the cardinal principle of our economy can be 
impaired not alone by violations of the antitrust laws but also by 
Cee regulation fixing prices and suppressing competition, 

or although free competition remains the overriding national policy, 
in a number of important industries Congress has declared that com- 
petition shall not be entirely free,’ has sanctioned a degree of monop- 
oly, and has substituted government regulation for unrestricted com- 
petition. And the trend is toward ever more government control as 
“free’’ industries covet and pursue the protective benefits enjoyed by 
their regulated competitors. 

Typically, the regulatory statutes permit specific anticompetitive 
practices such as mergers,’ price fixing,® and restriction on industry 
entry,’ and provide limited exemptions from the antitrust laws con- 
ditioned on supervision and approval by a government agency.® 
In administering a potential exemption, the agency is guided by the 
“public interest.”” Although the precise statutory language invoking 
the public interest, as well as agency interpretations thereunder, differ 
from industry to industry, the public interest has been authoritatively 
held to include not only the specific protective policy of the regulatory 
act, but also the general national policy to encourage competition as 

1 Ch, 647, 26 Stat. 209 (1890), as amended, 15 U. S. C. §§ 1-7 (1952) (the Sherman Act) and ch. 323, 
38 Stat. 730 (1914), as amended, 15 U. S..C. §§ 12-27 (1952) (the Clayton Act). 

2 Report of the Attorney General’s National Committee to Study the Antitrust Laws, 1955, p. 269. 

3 E. g., Railroads, ch. 104, 24 Stat. 379 (1887), as amended, 49 U. 8. C. § 1 ef seq. (1952); Shipping, 
ch, 451, 39 Stat. 728 (1916), as amended, 46 U. 8. C. § 801 et seq. (1952); Power, ch, 285, 41 Stat. 1063 (1920), 
as amended, 16 U. S. C. § 791a et seq. (1952); Communicatio .s, ch. 652, 48 Stat. 1064 (1934), as amended, 

7 U. 8. C. § 151 et seg. (1952); Motor Carriers, ch. 498, 49 Stat. 543 (1935), as amended, 49 U. 8. C. § 301 
et seq. (1952); Air Carriers, ch. 601, 52 Stat. 977 (1938), as amended, 49 U. 8S. C. § 401 ef seq. (1952); Natural 
Gas, ch. 556, 52 Stat. 821 (1938), as amended, 15 U. 8. C. § 717 et seg. (1952). Note that regulation has 
long been extended beyond such “‘natural’’ monopolies as railroads, power, and parts of communications, 
to a such as trucking, shipping, and air carriage whose physical nature imposes no obstacle to free 
competition. 

4 See Report of the Attorney General’s National Committee to Study the Antitrust Laws, p. 269. 

§ Federal Communications Act, 47 U. 8. C. §§ 221 (a), 222 (c) (1) (1952); Federal Power Act, 16 U.S. C. 

Hs 2) (1952): Civil Aeronautics Act, 49 U.S. C. § 488 (b) (1952); Interstate Commerce Act, 49 U. 8. C. 

1 i 

¢ Interstate Commerce Act, 49 U.S. C. § 5 (b) (1952); Civil Aeronautics Act, 49 U.S. C. § 492 (1952); Ship- 
ping Act, 46 U.S. C. § 814 (1952). 

? Civil Aeronautics Act, 49 U. S. C. § 481 (d) (1952); Motor Carriers Act, 49 U.S. C. § 307 (1952); Federal 
7d) Gee Act, 47 U. 8. C. § 214 (carriers), § 307 (a) (radio) (1952); Natural Gas Act, 15 U. 8. C. 

7 1952). 

8 Interstate Commerce Commission, 49 U. S. C. §§ 5 (10), 5 (b) (9) (1952); Federal Maritime Board, 46 
U.8.C. § 814 (1952); Civil Aeronautics Board, 49 U. 8. C. § 494 (1952); Federal Communications Commis- 
sion, 47 U. 8. C. §§ 221 (a), 222 (ce) (1) (1952). See also 15 U.S. C. § 18 (1952), exempting stock acquisitions 


approved by the Civil Aeronautics Board, Federal Communications Commission, Interstate Comtnerce 
Commission, and Securities and Exchange Commission. 
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embodied in the antitrust laws. In short, the existence of regulation 
does not of itself repeal the antitrust laws or exempt the regulated in- 
dustry; the agency is required to accommodate the sometimes con- 
flicting policies of the two enactments. 

Students of the effectiveness of such administrative accommoda- 
tion of these diverse national policies have expressed the belief that 
a specialized independent agency, insulated from the national political 
climate, whose function is the day-to-day supervision of a particular 
segment of the Nation’s industry, inevitably tends to become imbued 
with and to express the special viewpoint of the regulated industry, 
to the possible exclusion or undue subordination of the overriding 
public interest.’ Of course, challenged agency action is reviewable 
in court, and the courts accept responsibility for saying whether an 
agency “has been guided by proper considerations” in determining 
what the public interest is..." The courts are prone, however, to defer 
to the so-called expertise of the agencies, and to hold that Congress 
intended the agencies, and not the courts, to make the ultimate policy 
determinations.” The literature abounds with criticisms of the man- 
ner in which statutory standards are applied by administrative bodies * 
and of the inadequacy of judicial review “ as a safeguard against capri- 
cious or arbitrary agency determinations. To meet problems created 
by the failure of agencies in approving exemptions from the antitrust 
laws to give adequate consideration to competitive factors, Repre- 
sentative Emanuel Celler, chairman of the Judiciary Committee of 
the House of Representatives and of its Antitrust Subcommittee, 
introduced in the 2d session of the 84th Congress H. R. 9762, a bill 
providing a declaration of congressional policy creating a presumption 
in favor of competition and a requirement that antitrust policies not 
be subordinated unless this is found to be necessary to the attainment 
of other objectives required by Congress. 

Apart, however, from situations in which a regulatory agency creates 
an antitrust exemption subject to the court review, the conduct of 
members of regulated industries is sometimes challenged directly in 
the Federal courts in situations in which the questioned conduct has 
not been exempted by agency approval; has perhaps, not even been 
submitted for approval; is, perhaps, on its face legally ineligible for 
agency approval or exemption. Congress has expressly reposed respon- 
sibility for the direct enforcement of the antitrust laws in the Attorney 
General through resort to the courts,’® with right of private court 

® Federal Communications Commission v. R. C. A. Communications, Inc., 346 U. 8. 86 (1953); McLean 
Trucking Co. v. United States, 321 U. 8. 67 (1944). 

0 E. g., Jaffe, The Effective Limits of the Administrative Process: A Re-evaluation, 67 Harvard Law 
Review 1105 (1954); statement of Marver H. Bernstein, hearings before this subcommittee, February 29, 
1956, p. 59; statement of Louis B. Schwartz, March 1, 1956, p. 89. See also Edwards, Maintaining Com- 
petition (1949), 251; Huntington, The Marasmus of the ICC: The Commission, the Railroads, and the 
Public Interest, 61 Yale Law Journal 467 (1952); note, 64 Harvard Law Review 1134 (1951); Hart and 
Wechsler, The Federal Courts and the Federal System (1953), 1131. 

1! Federal Communications Commission v. R. C. A. Communications, Inc., 346 U. 8. 86, 91 (1953). 

12 McLean Trucking Co. v. United States, 321 U.S. 67, 87-88 (1944). 

13 See Jaffee, Huntington, note 10, supra; Durbam and Feldstein, Regulation as a Tool in the Develop- 
ment of the Air Freight Industry, 34 Virginia Law Review 769 (1948); Warner, The Administrative Process 
of the Federal Communications Commission, Southern California Law Review 312 (1946); notes, 64 Har- 
vard Law Review 947 (1951); 64 Harvard Law Review 1154 (1951). 

4 See, e. g., Daily, Practical Value of an Appeal under Section 1006 (e) of the Civil Aeronautics Act, 
15 Journal of Air Law 365 (1948); Davis, Standing to Challenge and to Enforce Administrative Action, 
49 Columbia Law Review 759 (1949). It is noted that the report of the Attorney General’s National Com- 
mittee to Study the Antitrust Laws concludes that “the basic policy of our antitrust laws requires the 
[Supreme] Court’s conclusion that competition, at least when all other considerations involved are equal, 
is in the ‘public interest.’ In all instances the courts, in reviewing agency discretion, should recognize that 
‘administrative authority to grant exemptions from the antitrust laws shouid be closely confined to those 
(instances) where the * * * (regulatory) need is clear’ ”’ (p. 270). These conclusions adopt the dissenting 


views of Mr. Justice Douglas in McLean Trucking Co. v. United States, 321 U. 8. 67, 93 (1944). 
1815 U.S. C. § 4 (1952). 
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action also provided.'® The agencies charged with administration of 
statutes regulating specific industries are given no authority directly to 
enforce these laws.” Yet, because the conduct challenged as violative 
of the antitrust laws may also be (or not be) a violation of the regula- 
tory statute, the courts, by application of the judicial doctrine called 
primary jurisdiction, are rejecting adjudication of an increasing num- 
ber of court antitrust suits and are referring these suits to the regula- 
tory agencies for at least initial determination. 

Industry regulation, with its limited antitrust exemptions, industry- 
mindedness on the part of regulatory agencies, and narrow ly restricted 
judicial review of agency determinations already have a ‘formidable 
impact on competition. Addition of a judicial predilection for re- 
quiring prior resort to the agencies in antitrust cases, if carried too 
far, can have grave implications for the survival of the national 
policy favoring competition in the industries subject to federal regula- 
tion. The Antitrust Subcommittee of the House Committee on the 
Judiciary has accordingly directed the preparation of this report, 
which examines the origin, scope, and nature of the “primary juris- 
diction” doctrine and its effect on the administration of the antitrust 
laws in the regulated industries. 


II. Primary JurRispicrion JuDICIALLY DrFrineD 


The rationale for the doctrine of primary jurisdiction was most 
recently stated by the Supreme Court of the United States in the case 
of Far East Conference v. United States (342 U.S. 570 (1952)). The 
United States had sued in the District Court for New Jersey to enjoin 
a shipping conference from alleged violation of the antitrust laws 
through the use of a so-called dual-rate system, under which shippers 
who agree to deal exclusively with conference members are accorded 
lower rates than those who do not. Section 15 of the Shipping Act 
of 1916 * requires carriers to file rate agreements with the Federal 
Maritime Board (formerly the Shipping Board). The Board is 


1615 U. S. C. §§ 15, 26 (1952). By the Celler Act (Public Law No. 137, 84th Cong., Ist sess., ch. 283, 69 
Stat. 282, July 7, 1955, 15 U. 8. C. § 15a (1956 Supp.) the United States has been empowered to sue for actual 
damages suffered by it in its proprietary capacity. 

17 See dissenting opinion of Mr. Justice Douglas in Far Fast Conference v. United States, 342 U. 8. 570, 
578 (1952). The Federal Trade Commission, which has authority to prohibit unfair trade practices under 
the Federal Trade Commission Act (ch. 311, 38 Stat. 717 (1914), as amended, 15 U. 8. C. § 41 e* seq. (1952), 
is not included in this category. 

18 46 U.S. C. § 814 (1952): “Every common carrier by water, or other person subject to this chapter, shall 
file immediately with the Federal Maritime Board a true copy, or, if oral, a true and complete memorandum, 
of every agreement, with another such carrier or other person subject to this chapter, or modification or 
cancellation thereof, to which it may be a party or conform in whole or in part, fixing or regulating trans- 
portation rates or fares; giving or receiving special rates, accommodations, or other special privileges or 
ad vantages; controlling, regulating, preventing, or destroying competition; pooling or apportioning earnings, 
losses, or traffic; allotting ports or restricting or otherwise regulating the number and character of sailings 
between ports; limiting or regulating in any way the volume or shemubhen of freight or passenger traffic 
to be carried; or in any manner providing for an exclusive, preferential, or cooperative working arrangement. 
The term ‘agreement’ in this section includes understandings, conferences, and other arrangements. 

‘“‘The Board may by order disapprove, cancel, or modify any agreement, or any modification or cancella- 
tion thereof, whether or not previously approved by it, that it finds to be unjustly discriminatory or unfair 
as between carriers, shippers, exporters, importers, or ports, or between exporters from the United States 
and their foreign competitors or to operate to the detriment of the commerce of the United States, or to be 
in violation of this chapter, and shall approve all other agreements, modifications or cancellations. 

‘Agreements existing at the time of the organization of the Board shall be lawful until disapproved by 
= agg It shall be unlawful to carry out any agreement or any portion thereof disapproved by the 

oard. 

“All agreements, modifications, or cancellations made after the organization of the commission shall be 
lawful only when and as long as approved by the Board, and before approval or after disapproval it shall be 

unlawful to carry out in whole or in part, directly or indirectly, any such agreement, modification, or 
cancellation. 

“Every agreement, modification, or cancellation lawful under this section shall be excepted from the 
provisions of sections 1-11 and 15 of Title 15, and amendments and Acts supplementary thereto. 

“‘Whoever violates any provision of this section shall be liable to a penalty of $1,000 for each day suck 
violation continues, to be recovered by the United States in a civil action.” 
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directed to approve agreements not found to be “unjustly discrim- 
inatory or unfair” or to “operate to the detriment of the commerce 
of the United States” or to be in violation of the act. Agreements 
are declared to be “lawful only when and as long as approved” 
by the Board. Their effectuation before approval or after disapproval 
is declared unlawful. Agreements “lawful’’ under the section are 
exempted from the antitrust laws. 

In the Far East case, a general agreement contemplating collabora- 
tive rate fixing had been filed and approved, but the dual-rate system 
in issue had neither been filed nor approved. The Government con- 
tended, among other things, that the challenged conduct was legally 
incapable of Board approval because the dual-rate system itself was 
proscribed by the Shipping Act. 

The defendants moved the district court to dismiss the complaint, 
on the ground that the Federal Maritime Board was the only appro- 
priate initial forum. Judge Smith denied the motion. He held that 
regulation per se does not immunize against the Sherman Act; that 
the antitrust exemption potentially provided in the event of agency 
approval is a legal defense and not a jurisdictional limitation, and that 
the right of the United States to sue to restrain violations of the. 
Sherman Act had not been repealed by the Shipping Act.’® He also 
rejected the view that the United States, suing in its sovereign 
capacity, was a “‘person”’ qualified to complain to the Federal Mari- 
time Board by the provisions of the Shipping Act.” 

The Supreme Court reversed in a 6-2 decision, with Justice Douglas 
and Justice Black dissenting. The Court’s opinion, by Justice 
Frankfurter, relied on what he termed— 


* * * » principle, now firmly established, that in cases raising issues of fact not 
within the conventional experience of judges or cases requiring the exercise of 
administrative discretion, agencies created by Congress for regulating the subject 
matter should not be passed over. This is so even though the facts after they 
have been appraised by specialized competence serve as a premise for legal con- 
sequences to be judicially defined. Uniformity and consistency in the regulation 
of business entrusted to a particular agency are secured, and the limited functions 
of review by the judiciary are more rationally exercised, by preliminary resort 
for ascertaining and interpreting the circumstances underlying legal issues to 
agencies that are better equipped than courts by specialization, by insight gained 
through experience, and by more flexible procedure.” 


The Court being of the opinion that the questions involved not 
only required initial submission to the Board but were within the 
“general scope” of that agency’s jurisdiction dismissed the complaint 
and the Attorney General of the United States was, in effect, told to 
address himself to the Maritime Board for relief. 

Reaction to the doctrine of primary jurisdiction, as extended in the 
Far East case to bar the courts to the United States as plaintiff, has 
varied markedly. On the one hand, Mr. Robert von Mehren sees the 
doctrine as essential to effective regulation. He says: 


Without it members of regulated industries would be subject to the command 
of two masters—the regulatory statute as administered by the agency and the 
antitrust laws as administered by the courts. Although in some instances regu- 
lated companies should respond to the commands of both agency and court, they 
should not be required to do so until the agency has defined its interest in the 


1% United States v. Far East Conference, 94 F. Supp. 900 (S. D. N. Y. 1951). SoBe 

2%” Sec, 22 of the Shipping Act (46 U.S. C. § 821 (1952)) proses that “any person”’ may institute proceed- 
ings before the Board seeking reparation for injury resulting from violation of the act, and that the Board 
may investigate violations upon its own motion and make orders, including reparation orders. 

21 342 U. S. 570, 574-575 (1952). 
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matter to be considered by the court. This is all that the primary jurisdiction 
doctrine seeks to achieve. It is nothing more than a procedural device to secure 
preliminary administrative determinations of regulatory matters. Its only re- 
quirement of the plaintiff is that it go initially to the correct forum. It diminishes 
the plaintiff's legal rights only to the extent required by the public interest in 
efficient administration.” 

On the other hand, Prof. Louis B. Schwartz believes that judicial 
expansion of the doctrine has converted it— 


from a choice of forum rule to a substantive, judge-made exemption from the 
competitive dictates of the antitrust laws * * *™ 


To enable independent evaluation of the nature and effect of the 
doctrine in practice, its history will be briefly surveyed. 


III. Origins or tHE Doctrine 


Primary jurisdiction had its birth in the seared case of Texas & 
Pacifie Ry. Co. v. Abilene Cotton Oil Co. (204 U. S. 426), decided in 
an Abilene, a shipper, had sued the aie in a Texas State 
court to recover freight charges paid in excess of what was reason- 
able. The trial court found the charges unreasonable and excessive, 
but concluded as a matter of law that, inasmuch as an interstate 
shipment was involved, the rate demanded and received by the rail- 
road was the only rate it could lawfully have demanded and received, 
because it was the rate filed by the railroad with the Interstate Com- 
merce Commission as required by the Interstate Commerce Act,™ 
and had not been found unreasonable by that agency.” 

The Texas Court of Civil Appeals reversed.** It held that a State 
court cause of action for relief conn excessive freight charges existed 
at common law and that such relief should not be denied merely 
because the unreasonable rate had been filed and promulgated by the 
railroad pursuant to the Interstate Commerce Act. For it found that 
that act had expressly preserved the plaintiff’s preexisting remedy. 

In a landmark opinion by Mr. Justice (later Chief Justice) White, 
the Supreme Court of the United States again reversed, holding that 
the court action would not lie; that only the Interstate Commerce 
Commission was authorized to say whether a particular published 
rate was lawful. To reach this conclusion the Court was required to 
nullify two express statutory provisions favorable to the maintenance 
of the suit. 

Section 22 of the Interstate Commerce Act then, as now, provided 
that nothing should— 
in any way abridge or alter the remedies at common law or by statute, but the 
provisions of this ‘chapter are in addition to such remedies * * * 77 
The Court conceded that a cause of action existed at common law.* 
Moreover, section 9 of the act then, as now, provided that any person 
claiming to be damaged by any railroad might either complain to the 


2 Yon Mebhren, eae Antitrust Laws and Regulated Industries: The Doctrine of Primary Jurisdiction, 
67 Harvard Law Review 929, 965-066 (1 954), 
%3 Schwartz, Legal Restriction of Competition in the Regulated Industries: an Abdication of Judicial 





Responsibility, 67 Harvard Law Review 436, 466 (1954). See also Jatfe, Primary Jurisdiction Reco idered: 
The Antitrust Laws, 102 University of Pennsylvania Law Review 577 (1954) and Convisser, Prim Juris- 
diction: The Rule and its Rationalizations, 65 Yale Law Journal 315 (1956). These writers approve the doc- 


trine but criticize aspects of its application. 
4 Ch, 104, 24 Stat. 379 (1887), 49 U. S.C. § Let seq. (1952). 
% See Teras & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 431-432 (1907). 
% Abilene Cotton Oil Co. v. Texas & Pacific Ry. Co., 888. W. 1052 (Tex. Civ. App. 1905). 
“49 U.S.C. § 22 (1952). 
#8 204 U. 8. 426, 486 (1907). 
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Commission or file suit in a Federal court.” Not only the language 
but also the legislative history of the act appear to make it clear that 
‘ ° . . 
Congress intended to afford complainants concurrent alternative 
remedies. When first introduced in Congress in 1886 the bill,” 
though not including the concurrent remedies provision of section 9, 
already contained the provision of section 22 saving existing remedies. 
Senator Cullom, chairman. of the Select Committee on Interstate 

Commerce, said: 

Under the terms of the bill no one is obliged to appeal to the Commission, and 
two courses are open to anyone who may be aggrieved * * * He * * * may at 
his own pleasure either bring suit in the courts * * * or he may ask the commis- 
sion to arbitrate the controversy * * * % 

Similarly, after the bill had been revised to its final form by the 
conference committee, Representative Crisp of that committee stated 
in the House: 

Mr. Speaker, we do not drive the complainant to the Railroad Commission. 
If he chooses to go there he has the right to go * * * but if he prefers, for any 
reason, to go to the courts of the country, they are opento him. The same judge 
who passes on his rights of property, his right of life and liberty, will there pass 
upon his rights in his dealings with the railroads.” 

The Court nevertheless concluded that to permit court action for 
recovery of unreasonable rates at the instance of individual shippers 
would frustrate what it conceived to be the congressional purpose that 
underlay the enactment; namely, by establishing a uniform published 
rate, to abolish preferences and discriminations. The Court feared 
that revision of a published rate by a court or jury would create con- 
flict and nonuniformity and thus render enforcement of the act 
impossible. 

Conceding that repeals by implication are not favored unless the 
preexisting right is so repugnant to the statute that the survival of 
such right would render the statute nugatory,** the Court held that a 
construction of section 22 that would preserve the shipper’s common- 
law right of action would be “absolutely inconsistent” with the pro- 
visions of the act. ‘In other words,” said the Court, “the act cannot 
be held to destroy itself.” * 

Prof. Kenneth Culp Davis, author of a leading treatise on adminis- 
trative law, has stated that— 
the Abilene case is probably one of the outstanding examples in all Supreme Court 
history of “interpretation”? which leads to a result diametrically opposed to clear 
and unambiguous statutory language.*® 

The preoccupation of the Court in Abilene was with industry uni- 
formity of rates under Commission regulation. Early cases applying 
the new doctrine in the railroad field similarly made uniformity the 
touchstone of decision. Thus attacks on the reasonableness of 
carrier practices were rejected by the courts under the doctrine,” while 
alleged violations of established practices were held to be cognizable in 
court.** Soon the focus shifted to problems of interpretation of exist- 

# 49 U. S. C. § 9 (1952). 

%®S_ 1532, 49th Cong., Ist sess. (1886). 

3117 Congressional Record 3471 (1886). 

32 18 Congressional Record 784 (1887). 

33 204 U. S. 436, 441 (1907). 

%4 Td. at 437. 

35 Id. at 446. 

3% Davis, Administrative Law (1951), 665. The assumptions and the logic of the Abilene decision are 
challenged by Convisser, op. cit., 320-328. 


37 E. g., Baltimore & Ohio R. R. v. Pitcairn Coal Co., 215 U.S. 481 (1910). 
JE. g., Pennsylvania R. R. v. International Coal Co., 230 U.S. 184 (1913). 
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ing practices, tariffs and the like. Here the line of cleavage lay be- 
tween such cases as Texas & Pacifie Ry. Co. v. American Tie Co. 
(234 U. S. 138 (1914)), where resort to the Interstate Commerce 
Commission was required because the question for determination 
depended on conflicting testimony, and Great Northern Ry. Co. v. 
Merchants Elevator Co. (259 U. S. 285 (1922)), where the doctrine of 
Abilene was held applicable because the question presented was one 
of law alone. 

In the course of the Court’s opinion in the latter case, Mr. Justice 
Brandeis stated: 

Whenever a rate, rule, or practice is attacked as unreasonable or as unjustly 
discriminatory, there must be preliminary resort to the Commission. Some- 
times this is required because the function being exercised is in its nature adminis- 
trative in contradistinection to judicial. But ordinarily the determining factor 
is not the character of the function, but the character of the controverted question 
and the nature of the inquiry necessary for its solution. To determine what rate, 
rule, or practice shall be deemed reasonable for the future is a legislative or ad- 
ministrative function. To determine whether a shipper has in the past been 
wronged by an exaction of an unreasonable or discriminatory rate is a judicial 
function. Preliminary resort to the Commission is required alike in the two classes 
of cases. It is required because the enquiry is essentially one of fact and of dis- 
cretion in technical matters; and uniformity can be secured only if its determina- 
tion is left to the Commission. Moreover that determination is reached ordin- 
arily upon voluminous and conflicting evidence, for the adequate appreciation of 
which acquaintance with many intricate facts of transportation is indispensable; 
and such acquaintance is commonly to be found only in a body of experts * * * 

The foregoing passage introduced the factor of agency expertise 
which thus took its place beside uniformity as one of the two principal 
rationalizations of the judicial practice of refer:ing court suits to 
regulatory agencies for decision. The opinion continued, as follows: 
* * * But what construction shall be given to a railroad tariff presents ordinarily 
a question of law which does not differ in character from those presented when the 
construction of any other document is in dispute.” 


It was thus indicated that there is a line, however difficult of defini- 
tion, beyond which the rule of primary jurisdiction has no utility and 
will not be applied. This report considers where that line has been 
drawn and how well the courts have held it in antitrust suits, where 
the policy of effective regulation must accommodate the overriding 
policy in favor of competition. 


IV. Tue Docrringe 1n ANTITRUST CASES 
A. THE SUMPREME COURT TREND, KEOGH TO FAR EAST 


Four leading Supreme Court cases mark the judicial trend. In 
Keogh v. Chicago & N. W. Ry. (260 U.S. 156 (1922)), a shipper sued 
railroads and their agents for damages alleged to result from their 
conspiratorial establishment in restraint of trade of arbitrary and 
unreasonable freight rates. The Interstate Commerce Commission 
had approved these rates over Keogh’s objection. A unanimous 
Court dismissed his suit: the Commission’s approval of the rates 
rendered them reasonable and nondiscriminatory as a matter of !a 
Keogh had thus suffered no legal damage; to permit recovery woud 





39 259 U. S. 285, 291 (1922), 
 Thid. 
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be to approve a rebate in contravention of the legislative policy favor- 
ing uniform treatment. The Court, however, stated: 





But under the Antitrust Act, a combination of carriers to fix reasonable and 
nondiscriminatory rates may be illegal; and if so, the Government may have 
redress by criminal proceedings under § 3, by injunction under § 4, and by for- 
feiture under § 6. That was settled by L’niied States vy. Trans-Missouri Freight 
Association (160 U. 8. 290), and United Siates v. Joint Traffic Association (171 
U. 8. 505). The fact that these rates had been approved by the Commission 
would not, it seems, bar proceedings by the Government.* 


Ten years later, in 1932, the Supreme Court decided United States 
Navigation Co. v. Cunard S. S. Co. (284 U.S. 474). Here the plaintiff 
shipping company had sued to enjoin the defendants from continuing 
an alleged conspiracy in violation of the antitrust laws by maintaini 
dual rates which had not been filed with and approved by the United 
States Shipping Board. The Supreme Court found that the com- 

laint stated a cause of action under the antitrust laws, but neverthe- 
ess dismissed, holding that the Shipping Act of 1916 gave the 
re Board exclusive primary jurisdiction of the conduct under 
attack. 

The Court enumerated the prohibitions of the Shipping Act and 
the powers given the Board thereunder, pointing to the close parallel- 
ism with the Interstate Commerce Act “and the applicability to both 
< like principles of construction and administration.’”’“ It stated 
that— 


Whether a given agreement among such carriers should be held to contravene the 
act may depend upon a consideration of economic relations, of facts peculiar to 
the business or its history of competitive conditions in respect of the shipping of 
foreign countries, and of other relevant circumstances, generally unfamiliar to a 
judicial tribunal, but well understood by an administrative body especially trained 
and experienced in the intricate and technical facts and usages of the shipping 
trade; and with which that body, consequently, is better able to deal.“ 


Comparing the allegations of the complaint with the provisions of the 
Shipping Act, the Court further concluded that— 


the allegations either constitute direct and basic charges of violations of these 
provisions or are so interrelated with such charges as to be in effect a component 
part of them; and the remedy is that afforded by the Shipping Act, which to that 
extent supersedes the antitrust laws * * * The matter therefore is within the 
exclusive preliminary jurisdiction of the Shipping Board. The scope and evident 
purpose of the Shipping Act, as in the case of the Interstate Commerce Act, are 
demonstrative of that conclusion. Indeed, if there be a difference, the conclusion 
as to the first-named act rests upon a stronger ground, since the decisions of this 
Court compelling a preliminary resort to the Commission were made in the face 
of a clause in § 22 of the Interstate Commerce Act, that nothing therein contained 
should in any way abridge or alter existing common law or statutory remedies, 
but that the provisions of the act were in addition to such remedies (Mitchell Coal 
Co. v. Pennsylvania R. Co., 230 U. 8. 247, 256) ; a clause that finds no counterpart 
in the Shipping Act.* 


The defendants’ failure to file their agreement as required by section 
15 of the Shipping Act *° was held to afford no ground for injunctive 
relief at the suit of a private party, ‘‘whatever, in that event, may be 
the rights of the Government,” because the Shipping Act provides its 
own remedy. This is found in section 22 of the act,” which provides 





41 260 U. S. 156, 161-162 (1922). 
42 46 U. S. C, § 801 et seq. (1952). 
43 284 U.S. 474, 484 (193%). 

4 Id. at 485. 


45 1d. at 485-486. 
#46 U.S. C. § 814 (1952), quoted at rote 18, supra. 
47 46 U. S. C. § 821 (1952). 
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that any person may institute proceedings before the Board seeking 
reparation for injuries resulting from violation of the act, and that 
the Board may investigate violations upon its own motion and make 
orders, including reparation orders. 

To the plaintiff’s argument that the agreement embodying the dual 
rates was unlawful on its face, the Court replied that in any event 
Congress intended the Board to have authority primarily to hear and 
adjudge the matter. 


For courts to take jurisdiction in advance of such hearing and determination 
would be to usurp that authority. 


The Court of Appeals for the Second Circuit had based its similar 
decision upon similar grounds: 


We find that all the wrongs alleged are violations of the Shipping Act, and 
hold that the plaintiff must seek its remedy thereunder.* 


With respect to the provisions of the Shipping Act which required 
Board approval of agreements, Judge Augustus Hand’s majority 
opinion stated: 

It is said that the foregoing clause leaves a private suitor free to seek an injunc- 
tive remedy under the Clayton Act so long as the agreement has not been filed 
and approved. Doubtless the Government would have such a right but it does 
not follow that the right inheres in private persons * * *. The exception as to 
‘“‘approved”’ agreements seems to have been inserted in the act in order to make 
it clear that some agreements may be sanctioned by the Shipping Board which 
would offend the antitrust acts, rather than for the purpose of retaining remedies 
which * * * have been superseded * * *.% 


He concluded that failure to secure approval of such an agreement 
was a Violation of the Shipping Act, cognizable by the Board. He 
was concerned, moreover, that should the Court exercise jurisdiction 
it might at any time be ousted of jurisdiction by the filing of the 
agreement with the Board. 

Judge Swan, dissenting from the decision of the court of appeals, 
stated: 

The act does not expressly repeal existing rights and remedies, and repeals by 
implication are not favored. An injunction forbidding the carriers from acting 
under the agreement unless and until they shall file it and obtain the Board’s 
approval of it would in no way hamper the Board’s administrative functions; 
indeed, under the allegations of the complaint (admitted by the demurrer), the 
Board could not legally approve the agreement, nor can I see that such an injune- 
tion would be inconsistent with the rights and remedies given the plaintiff by 
the Shipping Act. 

He went on to distinguish Abilene, where the rates in question had 
been duly filed, published, and not found to be unreasonable, and 
Keogh, where the rates had been approved by the Interstate Com- 
merce Commission, from the subject case where, he said, the agree- 
ment had not been and could not legally be approved.™ 

The 1945 decision of the high Court in Georgia v. Pennsylvania 
R, R. (824 U.S. 439), marked a pause in the extension of the primary 
jurisdiction rule to antitrust cases. By a 5-4 vote, the Court og 
mitted the State of Georgia to file an original action in which it 
charged the defendant railroads with violation of the antitrust laws 
by conspiring to fix arbitrary and noncompetitive freight rates to 

8 284 U. 8. 474, 487 (1932), 

4 United States Navigation Co., Inc. v. Cunard S. 8S. Co., Lid., 0 F. 2d 85, 90 (2d Cir. 1931). 


© Td. at 89, 
51 Td, at 91, 92. 
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and from Georgia. The State sought both damages and injunctive 
relief. At the outset, the Court decided that Georgia would not be 
entitled to damages even if the conspiracy were proved, citing Keogh. 
It sustained the prayer for injunction of the alleged conspiracy, how- 
ever, because it found that such alleged conspiracy was not a matter 
over which the Interstate Commerce Commission had jurisdiction 
and was therefore an appropriate subject of an injunction suit by a 
party other than the United States, notwithstanding the proviso to 
section 16 of the Clayton Act ® barring private injunction suits in 
respect of matters subject to Interstate Commerce Commission regu- 
lation. Although the legality of the filed rates was not open to attack, 
damages sufficient to support a prayer for injunctive relief were pre- 
sumed to flow from the alleged conspiracy to fix rates within that 
zone of reasonableness within which the railroads were free to adjust 
their rates independently. 

The minority of the Court invoked the doctrine of primary juris- 
diction, citing Keogh and Cunard for the proposition that a party— 


cannot make its assault on a matter said not to be within the jurisdiction of the 


Commission, when adjudication must turn on matters which are within its: 


jurisdiction .™ 


Though sharply divided as to the issue for decision, the Court was 
apparently unanimous in the belief that injunction suits by the United 
States in such cases are proper. Mr. Justice Douglas, for the majority, 
quoted the excerpt from Keogh appearing in the text at note 41, supra, 
and Chief Justice Stone, for the minority, said: 

Thus the Sherman Act entrusted to the National Government the duty to 
represent the people in the vindication of their rights under the antitrust laws. 
And this is confirmed by § 16 of the Clayton Act, which permits injunction suits 
by the United States against common earriers in respect of matters within the 


province of the Interstate Commerce Commission, while prohibiting such suits 
to all others, including a State. 


As has already been indicated, despite the apparent unanimity of 
the Court in 1945 in recognizing the right of the United States to sue 
to enjoin antitrust violations by members of regulated industries, the 
1952 case of Far Hast Conference v. United States (342 U. S. 570), 
decided this issue against such right. The sole but important distine- 
tion of Far East from the Cunard case was that now the Government, 
rather than a private shipper, was seeking to enjoin the maintenance 
of dual shipping rates which had not been sanctioned by the Federal 
Maritime Board. The Government made and the Court rejected 
the arguments that had been made and rejected in Cunard; namely, 
that the defendants’ conduct remained justiciable under the antitrust 
laws because they had failed to meet the statutory prerequisites for 
exemption-filing and agency approval. In addition, the Government 
adduced extensive judicial and statutory support for the proposition 
that the primary jurisdiction rule did not apply to injunction suits 

215 U. 8. C. § 26: “Any person, firm, corporation, or association shall be entitled to sue for and have 
injunctive relief, in any court of the United States having jurisdiction over the parties, inst threatened 
loss or damage by a violation of the antitrust laws * * * Provided, That nothing * * * shall be construed 
to entitle any person, firm, corporation, or association, except the United States, to bring suit in equity 
for injunctive relief against any common carrier subject to the provisions of * * * [the Tnterstets Com. 
merce Act] * * *, in respect of any matter subject to the regulation, supervision, or other jurisdiction of 
the Interstate Commerce Commission.” 


58 324 U. 8. 439, 483 (1945). 
% Id. at 474. 
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brought by the United States in its sovereign capacity.“ Mr. Justice 


Frankfurter, who wrote Court’s opinion, did not discuss the authorities. 
He said: 


The sole distinction between the Cunard case and this is that there a private 
shipper invoked the antitrust acts and here it is the Government. This difference 
does not touch the factors that determined the Cunard case. The same consid- 
erations of administrative expertise apply, whoever initiates the action. The 
same antitrust laws and the same Shipping Act apply to the same dual-rate sys- 
tem. To the same extent they define the appropriate orbits of action as between 
court and Maritime Board.* 


Turning to the Government’s asserted doubt whether it had stand- 


ing as & sovereign to seek a remedy before the Board, Justice Frank- 
furter observed: 


But the Government argues that it should not be forced to go first to the board 
because the United States may not be deemed a “‘person,”’ who under § 22 of the 
Shipping Act may file a complaint with the Maritime Board. Surely the large 
question here in issue ought not to turn on such a debating point. It is almost 
frivolous to suggest that the Maritime Board would deny standing to the United 
States as a complainant. The Board has consistently treated the United States 
as a “person” within its rule for intervention. We ought not to dally longer 
with this objection, considering the fact that the United States, as a matter of 
common knowledge, is today one of the largest shippers in the Far East trade.” 

Observing that the suit involved matters within the “general scope”’ 
of the Board’s jurisdiction and that a Board order would be both 
reviewable and enforceable in court, the Court concluded that dis- 
missal, rather than a stay pending Board adjudication, was the appro- 
priate disposition, adding that— 


A similar suit is easily initiated later if appropriate.™ 


Mr. Justice Douglas, with whom Mr. Justice Black concurred, 
dissented on the ground that antitrust exemption could be acquired 
only in the manner prescribed by section 15, and that the defendants 
had not even attempted to obtain it. He also believed the challenged 
conduct to be beyond the Board’s legal capacity to approve. Pointing 
out that the Shipping Board had no authority to enforce the Sherman 
Act, and that the public interest requires protection, he said: 


The jurisdiction of the Department of Justice must commence at this point, 
unless we are to amend the act by granting the antitrust exemption to rate fixing 





56 The Government cited United States v. Trans-Missouri Freight Association, 166 U. S. 290 (1897); United 
States v. Joint Traffic Association, 171 U. 8. 505 (1898); United States v. Terminal Railroad Association of 
St. Louis, 224 U. 8. 383 (1912); United States v. Pacific & Arctic Co., 228 U. 8. 87 (1913); United States v. Borden 
Co., 308 U. S. 188 (1939) and United States Alkali Ass'n, Inc. v. United States, 325 U. 8. 196 (1945). It referred 
also to the dicta in Keogh (note 41, supra) and Georgia (note 54, supra), in Cunard and in Central Transfer 
Co. v. Terminal Railroad Ass’n, 288 U. 8. 469, 474-475 (1933), and Terminal Warehouse Co. v. Pennsylvania 
Railroad Co., 297 U. 8. 500, 513 (1936). It relied heavily on the language of sec. 16 of the Clayton Act (15 
U. 8. C. § 26, note 52, supra). 

% 342 U.S. 570, 576 (1952). 

57 Td. The objection here characterized by Mr. Justice Frankfurter as a “‘debating point’ had been 
sustained by the district judge in the following language: “‘It is urged, but not argued too strenuously, that 
the only remedy available to the United States is that accorded by the Shipping Act. We find no pro- 
vision therein which grants to the United States either the right or the privilege to invoke the jurisdiction 
of the Commission. Section 22 of theact, 46 U.S.C. A. § 821, reserves to ‘any person’ a right to file ‘a sworn 
complaint setting forth any violation of’ the act, ‘and asking reparation for the injury, if any, caused there- 
by’. The term ‘person’ as therein used ‘includes corporations, parternships, associations, existing 
under or authorized by’ law, but it does not include the United States. The term ‘person’ does not ‘include 
the sovereign, and statutes employing it will ordinarily not be construed to do so.’ United States v. United 
Mine Workers, 330 U. 8. 258, 275, 67 8. Ct. 677, 687, 91 L. Ed. 884; see also United States vy. Cooper Corp., 
312 U. S. 600, 604 et seq., 61 S. Ct. 742, 85 L. Ed. 1071. We find nothing in the act which may be interpreted 
asa on of a right, especially to the United States, to seek injunctive relief in a proceeding before the Com- 
mission” (94 F. Supp. 900, 903). The Judge also said: “We find no provision in the Shipping Act a similar 
right or remedy. e are informed by counsel for the Commission that the United States has been per- 
mitted to intervene in proceedings before the Commission, but even he does not suggest that this inter- 
vention was anything but permissive. It is our opinion that the provisions of the Sherman Act may be 
enforced by the United States only in the manner prescribed by that act. There seems to be no other 
eae (Id. at 904). 
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not only when the rates are filed by the companies and approved by the Board 
but also when they are not filed at all or are rates which, if filed, could not be 
approved. I would read the act as written and require the steamship companies 
to obtain the antitrust exemption in the precise way Congress has provided.™ 

It may be well to list the important antitrust principles and remedies 
which have been directly affected by this series of decisions: 


1. Treble damages abolished 


Congress manifestly intended the recovery of treble damages by 
parties injured through conspiracy to serve as a powerful deterrent 
to violation of the antitrust laws. Keogh and Georgia subordinated 
that legislative purpose to the suai conflicting policy favoring 
rate uniformity. Whether treble anaes for antitrust violations in 
regulated industries would substantially affect the rate structure is 
open to question.” Nevertheless, the Court held that administrative 
approval of rates precluded any reparation for damage caused by their 
conspiratorial establishment. 


2. Conspiracy not actionable per se 


The result of the Keogh decision was also to cast doubt upon a 
cardinal principle of antitrust enforcement—the rule that lawful acts 
may be parts of a conspiracy remediable because of its unlawful pur- 

ose or tendency. Reassertion of this rule by the majority in Georgia 

ound it much weakened by limitation to cases in which the regulator 
act gives the agency no authority to adjudicate and remedy the chal- 
lenged conduct. In the presence of comprehensive regulation, con- 
spiracy as such would not longer be remediable. 


8. Private injunction suits superseded 


When the regulatory act gives the agency even potential authority 
to adjudicate and enjoin, Cunard holds that private resort to the 
courts for relief is foreclosed. Not merely the claim that the defend- 
ant’s conduct is on its face illegal, but even the fact that the defendants 
have failed to satisfy explicit statutory prerequisites to antitrust 
exemption become questions of violation of the regulatory act, hence 
subject to preliminary agency adjudication. 


4. Preliminary relief abolished 


A further consequence of the primary jurisdiction rule in the ship- 
ping industry is that the expeditious emergency remedy of preliminary 
injunction provided by the Clayton Act" becomes unavailable. 
For the Shipping Act requires that the Maritime Board’s orders “shall 
be made only after full hearing.” ® 


§. Reparation subject to two trials 


Where primary jurisdiction governs, a suitor for damages from anti- 
trust violations is converted into a claimant for reparation before the 
administrative agency. His chances of securing reparation depend on 
his prevailing in 2 successive adjudications and sustaining his order 
through 2 rounds of court review. He must win every time. This is 


8 Id. at 579. 

® See Convisser, op. cit., 320-328, 

115 U. 8. C. § 26 (1952). 

#46 U.S. C. § 822 (1952). Courts, however, sometimes lend the aid of their injunctive power in cases 
where the agency lacks it, at least when the agency so requests (West India Fruit & Steamship Co., Inc. v. 
Seatrain Lines, Inc., 170 F. 2d 775, 2d Cir. 1948) or where such injunctive relief is ure to preserve the 
status quo before the mcy (Isbrandtsen Co. 1. % eae States, 81 F, Supp. 544,8. D. N. Y. 1948; Isbrandt- 
sen Co., Ine. v. States, 211 F, 24 51, D, O 954), 
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so because agency reparation orders, where available,” do not have 
the effect of a judgment but must be resubmitted to a jury trial.” 
Of course, the agency reparation order is first subject to review as to 
matters of law. Legal conclusions of re viewing courts upholding the 
order are presumably binding in the ensuing district court proce ~ rs 
but findings of fact of the agency are only prima facie evidence ee 
the jury.® 
6. Government injunction suits superseded 

Over the years it had repeatedly been asserted that the rule of 
aes jurisdiction could not be invoked against the Government.” 

o reach a contrary result in Far East, thereby relegating the United 
States to the position of a suitor before its own regulatory agency, it 
was necessary for the Court to go outside the record and find that 
the United States is an important shipper, hence a “person’”’ eligible 
to invoke the provisions of the Shipping Act. This doubtful conclusion 
that the Shipping Act affords a remedy to the United States was made 
to buttress the further implication that Congress intended that remedy 
to supersede the Government’s long-established right to apply for a 
court injunction. This implies that the sole interest of the United 
States in the antitrust laws is in reparation of injury, if any, to its 
own proprietary interests as a shipper, with no consideration given 
to the assertion of a national interest in the vindication of the antitrust 
policies. Nothing in the Shipping Act or its legislative history sup- 
ports the thesis that Congress intended the effectuation of those 
policies to turn on whether or not the United States happened to be 
engaged in shipping, or whether the Board would permit the United 
States to intervene in its proceedings. The structure of the Shipping 
Act points in the opposite direction, for although the Attorney General 
is expressly authorized to apply to court for enforcement of Board 
orders,” neither he nor the United States is mentioned in the section 
empowering ‘‘any person” © to complain to the Board.” 
7. Temporary restraining order abolished 

The Far East decision not only deprived the United States of direct 


court enforcement of antitrust policies as provided by law, but also 
eliminated the remedy of a temporary restraining order open to courts 





68 The Federal Communications Commission and the Civil Aeronautics Board do not have authority 
to make reparation orders, nor does the Interstate Commerce Commission have such power with respect 
to the Motor Carriers Act. 

64 Federal Maritime Board, 46 U.S. C. § 829 (1952); Interstate Commerce Commission, 49 U. S. C. §§ 16 
(2), 908 (e) (1952). 

6 Id. The reason for these provisions is that defendants (but not plaintiffs) are thought to be entitled to 
a jury trial of issues leading to a money judgment. 

® Note 55, supra. See also United States vy. Inter-Island Navigation Co., 87 F. Supp. 1010, 1014 (D. 
Hawaii 1950). 

67 46 U.S. C. § 828 (1952) provided that in case of violation of an order of the Board other than an order for 
the payment of money, the Board, “‘or any party injured by such violation, or the Attorney General,” 
may apply to court for an injunction. This seems to contemplate the intervention of the United States, 
not as a claimant before the Board, but only in its sovereign capacity after violation of a Roard order. 

$8 46 U.S. C. § 821 (1952). In United States v. Cooper Corp., 312 U. S. 600 (1941), the Supreme Court 
held that the United States is not a person within the provisions of the Sherman Act (15 U. 8S. C. § 15 
(1952) enabling any person injured by antitrust violations to sue for treble damages. By recent amend- 
ment the United States is empowered to sue for actual damages suffered by it in its proprietary capacity 
(Public Law No. 137, 84th Cong., Ist sess., July 7, 1955, ch. 283, 69 Stat. 282, 15 U.S. C, § 15a (1956 Supp)). 

The Reed-Bulwinkle Act of June 17, 1948 (ch. 49, 62 Stat. 472, 15 U. 8. ©. § 5 (b) (1952)), which 
amended the Interstate Commerce Act by providing for the voluntary filing of rate agreements with the 
Interstate Commerce Commission for approval and antitrust exemption, authorizes the Commission to 
review its approval “upon a complaint or upon its own initiative without a complaint’’—language 
comparable to that of sec. 22 of the Shipping Act (46 U. S. C. § 821 (1952)). An earlier version of the bill 
which became law (S. 110, 80th Cong., Ist sess.) expressly named the Attorney General as a person who 
might make complaint to the Commission. This was criticized as reducing the Attorney General to the 
status of a private complainant before the Commission (S. Rept. No. 44, to accompany S. 110, 80th Cong., 
Ast sess., p. 22), The bill as enacted does not contain the questioned language. 
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in antitrust injunction suits by the Government.” As has been 
stated, orders of the Shipping Board must await a full hearing. 
8. Expedition frustrated 

The decision also negatives the policy underlying the expediting 
acts." These provide that in antitrust cases in which the United 
States is plaintiff the Attorney General may obtain speedy considera- 
tion by a three-judge court from which appeal lies only to the Supreme 
Court. Instead of expediting proceedings which are actually criminal 
in nature, the decision throws them to an essentially civil, essentially 
economic tribunal, lacking capacity to expedite or to enjoin prior to 
full adjudication, and having no primary responsibility for the 
policies of the antitrust laws, with judicial review of agency decision 
potentially involving two appellate tribunals.” 

Congress itself provided none of the foregoing abridgements of 
antitrust principles and remedies; they were supplied by the Court 
using a process of statutory construction which attributes to Congress 
so great an interest in uniformity and expertise as to ascribe to it the 
intention that all potential conflicts resulting from concurrent juris- 
diction in court and agency should be resolved against the jurisdiction 
of the court. These Supreme Court decisions seem indeed to have 
transformed primary jurisdiction from a procedural rule designating 
the more convenient forum for litigating individual rate disputes to a 
rule whereunder the designated forum also dictates the remedy, and 
where the broad substantive antitrust policies are submitted for 
adjudication to a tribunal having no real capacity or mandate to 
vindicate them. What has been called primary jurisdiction actually 
emerges as total supersession. It has been truly said that— 

The doctrine, which is itself a principle of law, will usually override other com- 
peting principles of law.” 

In the light of the decisions of the Supreme Court, the operation of 
primary jurisdiction under the respective regulatory acts will be further 
considered. 


B. UNDER THE SHIPPING ACT AFTER FAR EAST 


Within the year of its decision, the rule of the Far East case was 
extended to apply also to a criminal prosecution under the antitrust 
laws. In United States v. Alaska S. S. Co. (110 F. Supp. 104 (D. 
Wash. 1952)), the Government invoked both injunctive and criminal 
sanctions against a steamship company and its officers who had 
allegedly conspired to monopolize the Alaska trade by denying entry 
to others through coercion of shippers. Applying the doctrine of 
primary jurisdiction, the district court dismissed the indictment as 
well as the civil complaint. It quoted extensively from Cunard and 
Far East, followed those decisions as completely disposing of the issues, 
and expressed impatience with the Government’s attempt to dis- 
tinguish them, saying: 

The plaintiff seems to have been grasping at straws in its attempt to defeat the 


primary jurisdiction of the Federal Maritime Board in antitrust cases. Before 
the Far Eastern [sic] Conference decision, it stoutly argued that the Cunard 


715 U.S. C. § 4 (1952). 
1” Ch, 544, 32 Stat. 823 (1903), 15 U. S. C. §§ 28 and 29 (1952). 
™ The application of primary jurisdiction to criminal prosecutions under the antitrust laws is discussed 


iw. 
% Von Mebren, op. cit., at 936, 
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doctrine related only to suits in which the Government was not a party. With that 
straw snatched away by the Supreme Court, the plaintiff grasps at another; 
namely, that the Far Eastern Cabbabouee decision applies only to civil suits 
brought by the Government under the antitrust acts. This court is not inypressed 
with that sort of argument.” 

Several significant distinctions between Far East and Alaska do, 
however, suggest themselves and highlight the needless havoc to the 
enforcement of the antitrust laws resulting from the uncritical applica- 
tion and extension of primary jurisdiction. 

First. In Alaska, the defendants other than the carrier were its 
officers. These were not carriers or “other persons subject to” the 
Shipping Act,” and their alleged conspiracy with the carrier was con- 
sequently not an “agreement” within the filing and approval require- 
ments of section 15.” 

Second. The alleged purpose and tendency of the conspiracy was 
denial of entry, an antitrust offense not within the power of the Mari- 
tirhe Board to sanction. 

Third. The legality or legality of the defendants’ acts at the time 
of their commission could not be retroactively affected by subsequent 
Maritime Board adjudication. Unlike an injunction, the court’s deci- 
sion in criminal proceedings could not be vitiated by later inconsistent 
agency action. 

Fourth. The Maritime Board is an essentially civil tribunal, pecu- 
liarly unsuited to the trial of criminal cases because it can provide no 
jury. Issues before it must be framed under the regulatory statute, 
not the antitrust laws. Some of the conduct challenged in Alaska, 
such as “retaliation” against shippers,” undoubtedly falls within the 
scope of the Shipping Act, but there is no assurance that the findings 
of the Board on issues framed before it wil! provide adequate basis for 
indictment under the antitrust laws, particularly as against the indi- 
vidual defendants. However framed, such agency findings would pre- 
sumably be subject and subjected to judicial review. 

The district court in Alaska quoted the statement from Mr. Justice 
Frankfurter’s opinion in Far East that “A similar suit is easily initi- 
ated later, if appropriate.’’ But dismissal of an indictment has con- 
sequences beyond those attending dismissal of an injunction suit. If 
the defendants desist from the unlawful conduct, the purpose of an 
injunction is in large part satisfied. The criminal conduct, however, 
may be put Kaveod the reach of the courts by the lapse of time. 

Finally, unless defendants desist from their practices and the statute 
of limitations has run, indictment may issue but, even then, the jury 
may with impunity refuse to follow the agency’s findings of fact. 

In view of these distinctions between Far East and Alaska, it is 
regrettable that the Department of Justice apparently decided not to 
appeal the latter decision, for the practical impact of primary juris- 
diction upon criminal indictments is to render the criminal sanctions 
of the antitrust laws inoperable. 

Parenthetically, the operation of the doctrine also materially im- 
pairs ® the effectiveness of prosecution under the less severe criminal 

%110 F. Supp. 104, 111 (D. Wash. 1952). Emphasis is the court’s. 

7 See 46 U.S. C. § 801 (1952). 

7% See 46 U. 8. C. § 814 (1952) quoted at note 18, supra. 

7 See 46 U.S. C. § 812 (1952). 

7% In United States v. Pacific & Arctic Co., 228 U. S. 87 (1913), for example, the Supreme Court applied 
primary jurisdiction to an indictment charging violation of provisions of the Interstate Commerce \ 


rejecting the Government's objection that this made the Commission ’’practically the court of final crim: 
jurisdiction.”” It refused, however, to apply the doctrine to charges of antitrust violations, 
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sanctions of the regulatory statute itself.” There is, however, one 
possible exception. Section 15 of the Shipping Act, which requires 
the filing of rate agreements and declares their effectuation prior to 
Board approval “unlawful,” provides that— 

Whoever violates any provision of this section shall be liable to a penalty of 
$1,000 for each day such violation continues, to be recoverable by the United 
States in a civil action.” 

Some recent decisions of lower courts give basis for the belief that 
they may feel competent to adjudicate alleged violations of section 15 
without prior resort to agency expertise. The principal case, Js- 
brandtsen Co., Inc. v. United States, (211 F. 2d 51 (D. C. Cir. 1954)), 
again involved a dual-rate system. Isbrandtsen, an independent 
steamship line, sought review of an order of the Federal Maritime 
Board which permitted a proposed conference dual-rate tariff to go into 
effect after only prima facie scrutiny, denying a requested stay pend- 
ing adversary hearing. The Court of Appeals for the District of 
Columbia Circuit set aside the Board’s order *' and enjoined the effec- 
tuation of the tariff until and unless the conference agreement should 
be approved by the Board. In an opinion by Judge Bazelon, the 
court stated that under the Shipping Act rate agreements among 
carriers were declared to be lawful only when approved by the Board, 
and that prima facie scrutiny did not satisfy the requirement of prior 
agency approval. Moreover, it took pains to point out the reason why 
such prior agency approval was required: 

* * * This preapproval illegality stems from the fact that the Shipping Act 
specifically provides machinery for legalizing that which would otherwise be 
illegal under the antitrust laws. The condition under which such authority is 
granted is that the agency entrusted with the duty to protect the public interest 
scrutinize the agreement to make sure that the conduct thus legalized does not 
invade the prohibitions of the antitrust laws any more than is necessary to serve 
the purposes of the regulatory statute. But until this is done, the agreement is 
subject to the operation of the antitrust laws, under which price-fixing agreements 
are illegal per se.” 

In short, the court enjoined on antitrust principles without finding it 
necessary to resort to agency expertise. 

This action was not wholly unprecedented. In 1948, the same 
independent carrier had sought review in the District Court for the 
Southern District of New York of a Maritime Board order approving 
conference rates prior to an adversary hearing. Although the court 
declined to pass on the validity of the agreements establishing the 
rates, it granted a temporary injunction conditioned on diligent prose- 
cution of proceedings before the Board. The board had disclaimed 
power to grant temporary relief and the court concluded that it had 
equitable power to preserve the status quo. Ultimately the district 
court held the rate agreements invalid on a narrow ground and issued 





% Violations of the substantive provisions of the Shipping Act are misdemeanors carrying a fine of $25,000 
for carriers (46 U. 8. C. § 812 (1952)) and $5,000 for shippers (46 U. S, C. § 815 (1952)). Violations for which 
no other penalty is provided are misdemeanors carrying a $5,000 fine (46 U. 8. C, §831 (1952)). Noimprison- 
ment is provided. Antitrust violations call for a fine not to exceed $50,000 and/or imprisonment for not more 
than 1 year, in the court‘s discretion (15 U. 8. C. §§ 1, 2, 3 (1956 Supp.)). ‘The maximum fine was recently 
se se $5,000 by the Celler Act (Public Law No, 135, July 7, 1955, 84th Cong., Ist sess., ch. 281, 

% 46 U. 8. C. § 814 (1952), quoted in full at note 18 supra, 

Judge Fahy dissented on jurisdictional grounds, believing that the Board’s order was not a final order 
and hence not appealable. 

8 211 F, 2d 51, 57 (D. C. Cir. 1954). 

%& Isbrandtsen Co., Inc. v. United States, 81 F, Soup. 544 (S. D. N. Y. 1948), app. dism’d sub nom. Rederi v. 
Isbrandtsen Co., Inc., 336 U. 8. 941 (1949). Seealso West India Fruit & Steamship Co., Inc, v. Seatrain Lines, 
Inc., 170 F, 24 775 (2d Cir. 1948). 
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a permanent injunction. An appeal was dismissed by an equally 
divided Supreme Court on the same day as the decision in Far East ™ 
and the substantive validity of dual-rate systems has never been 
authoritatively decided. 

In support of its petition to the Supreme Court for certiorari in 
the Isbrandtsen District of Columbia Circuit case, the conference 
urged inconsistency with Cunard and Far East and stated: 

Accepting those decisions as correct * * * the action of the court below has 
produced a truly anomalous result. If contract/noncontract rates are put into 
effect by a conference without prior reference to the Board, the courts will refuse 
to enjoin them under the antitrust laws until the Board has adjudicated the mat- 
ter. If, however, the proposal to employ such rates is submitted to the Board 
before its institution and the Board allows it to become effective upon a prima 
facie showing as to its validity, but reserves its ultimate decision until a hearing 
be had, the courts may then treat the action as a violation of the antitrustlaws 
and grant an injunction. Thus, the less carefully the Board supervises the action 
of conferences from the public interest standpoint, the less ability of the courts 
to give relief to persons affected by the conference action.* 


Nevertheless, the Supreme Court denied certiorari.” 

The Isbrandtsen decision was promptly followed by a State court 
(Pacific Westbound Conference v. Leval & Co., Inc., 269 P. 2d 541, 
Oregon 1954) and by the second circuit (River Plate & Brazil Con- 
ferences v. Pressed Steel Car Co., 227 F. 2d 60, 2d Cir. 1955, aff’g 124 
F. Supp. 88, 8S. D. N. Y. 1954) to bar conference suits for breach of 
shipping contracts by shippers, where the rates and conditions em- 
bodied in the contracts were prescribed by dual-rate conference agree- 
ments which had not been approved by the Maritime Board. 

In the Pacific Westbound Conference case, the defendant shipper 
had violated an exclusive patronage contract entitling it to lower rates 
than those charged shippers who did not agree to ship exclusively 
with conference carriers and the plaintiff sued for damages. From 
an order of the trial court denying recovery the plaintiff appealed. 
In an opinion affirming this decision, the Supreme Court of Oregon 
quoted with approval the excerpt from the Isbrandtsen opinion ap- 
pearing in the text at note 82, supra. Finding that the agreement 
fixing dual rates had not been approved by the Maritime Board as 
required by the Shipping Act, it held the shipping contract between 
the parties embodying the rate differential to be unlawful and 
unenforceable. 

The River Plate & Brazil Conferences case was an appeal from an 
order of Judge Murphy in the District Court for the Southern District 
of New York  cranting the defendant’s motion for summary judg- 
ment. The plaintiff shipping conference had sued for liquidated dam- 
ages for the defendant’s alleged breach of a similar unapproved 
preferential rate contract, and the defendant had pleaded affirmatively 
that the contract was illegal and unenforceable. The second circuit 
affirmed, citing Isbrandtsen and Pacific Westbound Conference. Judge 
Lumbard wrote the court’s opinion, stating in part: 

This case presents no question for determination by a board of special com- 
petence to which Congress has committed questions requiring administrative 
expertise. When ell that remains is for the court to say what the plain words 
of the statute mean and whether the Board has acted, the doctrine of primary 


96 F’. Supp. 883 (S. D. N. Y. 1951). 

8 Rederi v. Isbrandtsen Co., Inc., 342 U. 8. 941 (1952). 

% October 19°3 term, No. 700, Pet. Br. pp. 15-16. 

8? Sub nom. Japan, A’lantic & Gulf Freight Conference v. United States, 347 U. S. 990 (1954). 
% 124 F. Supp. 88 (S. D. N. Y. 1954). 
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jurisdiction does not apply. Cf. Great Northern Ry. Co. v. Merchants Elevator 
Co. (1922) (259 U. 8. 285) * * * On the facts be fore us the question of ap- 
proval is no more difficult than the score of yesterday’s baseball game; the court 
can read the score as well as the Board. To send the parties to the Board on 
these facts would only be useless and time consuming.” 

Perhaps encouraged by these developments, the plaintiff in Ameri- 
can Union Transport, Inc. v. River Plate & Brazil Conferences (126 F. 
Supp. 91, 5. D. N. Y. 1954, aff’d per curiam, 222 F. 2d 369, 2d Cir. 
1955), sought to recover treble damages under the antitrust laws for 
alleged concerted determination to deny it brokerage, the alleged 
agreement not having been filed with or approved by the Board. In 
attempting to distinguish Cunard and Far East, the plaintiff argued 
that here no injunction was sought, but only damages for a past act, 
presenting no issue of fact or discretion in technical matters. Plain- 
tiff conceived the sole issue to be whether an agreement which should 
have been filed and approved had been filed and approved or re- 
mained subject to the antitrust laws, pomting out that there was no 
problem of nullification of a court injunction by future Board ap- 
proval. Judge Edelstein called this argument “appe -aling’’ but felt 
constrained to dismiss under the primary jurisdiction rule, saying: 

If there is any inconsistency apparent between this conclusion and the language 
of § 15 of the Shipping Act, as pointed out by Mr. Justice Douglas, the clear 
language of the Supreme Court authoritatively compels the decision,” 

From the decisions under the Shipping Act since Far East, it would 
appear that the lower courts are perfectly capable of containing the 
doctrine of peemary jurisdiction within realistic bounds except when 
antitrust violations are alleged. In antitrust cases, however, the lower 
courts appear to feel bound to follow the sweeping decisions of Cunard 
and Far East without much regard to factual distinctions. 


C. UNDER THE INTERSTATE COMMERCE ACT AFTER GEORGIA 


It will be recalled that in the Georgia case conspiracy to violate the 
antitrust laws was held actionable without prior resort to the Inter- 
state Commerce Commission because the regulatory act gave the 
Commission no jurisdiction over joint ratemaking arrangements.” 

( re as s ( ; igre 

In 1948, while the Georgia case was still pending ‘Con gress enacted 
the Reed-Bulwinkle amendment to the Interstate Commerce Act.” 
This conferred authority upon the Interstate Commerce Commission 
to approve rate agreements voluntarily submitted to it. Relief from 
the operation of the antitrust laws is the consequence of such ap- 
proval.” There have been no decisions testing the impact of this 
enactment upon antitrust suits against parties subject to Interstate 
Commerce Commission regulation, but some tentative observations 
may be ventured. 

Unlike section 15 of the Shipping Act which requires the filing of 
rate-fixing agreements, the Reed-Bulwinkle amendment to the Inter- 
state Commerce Act is merely permissive. Carriers may file such 

8 297 F, 2d 60, 63 (2d Cir, 1955). 

# 126 F. Supp. 91, 93 (S. D. N. Y. 1954). 

%1 There was, however, a provision requiring the submission of pooling agreements to the Commission for 
approval (49 U. 8. C, §5 (1) (1952)). Ina private contract action between two carriers the Court of Appeals 
for the Fourth Circuit, without requiring prior resort to the Commission, found that such an agreement 
which had not been submitted for approval was violative of both the Sherman and the Interstate Com- 
merce Acts (Norfolk Southern Bus cup v. Virginia Dare Transp, Co., Inc., 159 F, 2d 306 (1947)). 


#2 Ch, 491, 62 Stat. 472 (1948), 49 U. C. § 5 (b) (1952), 
8% 49 U.S. C. § 5 (b) (9) and (10) (i9: 52). 





PRIMARY JURISDICTION IN ANTITRUST SUITS 19 


agreements which, if approved, achieve antitrust exemption. Failure 
to file such an agreement with the Commission is not made a violation 
of the Interstate Commerce Act and no remedy for such failure is 
orovided by that act. In an antitrust suit against rail carriers who 
Sonn effectuated such an agreement without filing it with the Com- 
mission or securing the Commission’s approval it cannot be asserted, 
as was done in Cunard and Far East, that the complaint alleges : 
violation of the regulatory statute for which the latter affords : 
remedy. This ground for applying primary jurisdiction would not 
be present. Damage suits may still be precluded under Keogh and 
Georgia, but injunctive and criminal sanctions would seemingly fall 
outside the rationale of Cunard and remain available to the courts. 

Moreover, the legislative history of the Reed-Bulwinkle Act indi- 
cates that Interstate Commerce Commission approval was not in- 
tended to be accorded retroactive effect. The House committee 
report on the bill states: 

The bill leaves the antitrust laws to apply with full force and effect to carriers, 
so far as they are now applicable, except as to such joint agreements or arrange- 
ments between them as may have been submitted to the Interstate Comn erce 
Commission and approved by that body upon a finding that, by reason of further- 
ance of the national transportation policy as declared in the Interstate Commerce 
Act, relief from the antitrust laws should be granted.™ 


It would thus seem possible for the courts to enjoin antitrust viola- 
tions until and unless Interstate Commerce Commission approval is 
obtained,® and to impose criminal penalties * in proper cases, de- 
spite the allegation of a conspiracy or agreement susceptible of filing 
under section 5 (b) of the Interstate Commerce Act. 

Whereas the Supreme Court decisions applying primary jurisdiction 


have turned largely on the existence of an administrative remedy, in 
Seatrain Lines, “Ine. ¥ . Pennsylvania R. R. (207 F. 2d 255, 3d Cir. 
1952, rev’g 108 F. Supe. 113, D. N. J. 1952), the unde fined limits of 
the power of the Interstate Commerce Commission to regulate rela- 
tions between rail and water carriers ” resulted in the application of 
the doctrine to foreclose judicial consideration of a situation which 
the Commission had declared itself to be powerless to correct. 
Seatrain, a water carrier of freight cars, sought relief from an alleged 
conspiracy by the railroads to drive it out of business by excluding it 
from freight car interchange. Over a period of 20 years of litigation, 
the Interstate Commerce Commission had ordered the railroads shar- 
ing through routes with Seatrain to exchange freight cars with it,” 
but had denied its own power under the act to require railroads not 
sharing such through routes to permit exchange of their cars with 
Seatrain.” The Commission had also undertaken to exercise plenary 
power over railroad- car exchange rules." The railroads were operat- 
ing under a rule providing unrestricted car exchange among rail car- 

% H. Rept. No. 1100, 80th Cong., 1st sess., to accompany H. R. 221, p. 5. 

% This, in effect, is the result recommended in Judge Swan’s dissent in the Cunard case when it was 
in the Court of Appeals, and adopted by the Court of Appeals for the District of Columbia Circuit in the 
Isbrandtsen case. See text at notes 51 and 81, supra. 

% The rationale applied in the Pacific & Arctic case to the alleged antitrust violations, not that applied 
to the alleged Interstate Comrrerce Act violations would be appropriate. See note 78, supra. 

7 The big: ye Act of 1940 is divided into thre e parts, the first relating to railroads (49 U. 8. C 
§ 1 et seq.), he second to motor carriers (49 U. 8. C. § 301 et seq.), and the third to water carriers 
(49 U.S.C. 5 901 et og" i 

% Hoboken “Mfrs. R. R. v. Abilene & So. Ry. Co., 248 I. C. C. 109 (1941), aff'd sub nom. United States v. 
Pennsylvania R. Co., 323 U. &. 612 (1945). 


% Investigation of Seatrain Lines, Inc., 206 I. C. C. 328, 343, 344 (1935). 
100 Car-Service, Freight Cars, 268 I. C. C. 687 (1947). 
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riers, but requiring the owner’s permission for the delivery of any car 
to a water carrier. Seatrain claimed that in practice it, alone of water 
carriers, failed to receive such permission. 

In the antitrust suit Seatrain sought principally to have this rule 
declared illegal unless modified and applied to provide Seatrain full 
car-exchange rights with railroads. Judge Forman, believing the 
Commission to be in error with respect to its asserted lack of power 
to compel ful! car exchange with Seatrain, applied primary jurisdic- 
tion and dismissed the case,’ citing Far East. ‘The Court of Appeals 
for the Third Circuit reversed, holding that the Commission’s deter-. 
mination against its power could not be collaterally attacked. But 
it entertained the antitrust suit only with respect to matters, to be 
embodied in an amended complaint, which did not trench on the 
Commission’s supposed plenary jurisdiction over relations between 
the railroads. These included alleged conspiracy to cause individual 
railroads to deny Seatrain the use of their cars. With respect to the 
principal prayer for relief, however, Judge Hastie’s opinion states: 

* * * Seatrain wants the court to say the railroads may not rightfully do some- 
thing which the Commission alone is empowered to regulate and control unless 
they shall in addition do something else which goes beyond the area of Commis- 
sion concern. Such use of judicial power to condition or require an enlarging 
modification of an arrangement which is presently effective under Commission 
jurisdiction and sanction is just such an interference with the administrative 
prerogative as the doctrine of primary jurisdiction is designed to prevent * * *, 
We hold that the entire effort to have the courts require modification of car ex- 
change agreements to include Seatrain or penalize the railroads for maintaining 
the present car exchange arrangements which discriminate against Seatrain must 
fail. Despite the charge that the present situation is the result of a conspiracy 
against Seatrain the Commission-sanctioned agreement may not be altered by 
the courts or its present limitations dealt with as an actionable wrong.'!@ 


It is submitted that this result was not required. By giving the 
Commission’s determination against its own power the force of res. 
judicata, the court confirmed the existence of an area on the border of 
regulated activity but unoccupied by regulation. Instead of oceupy- 
ing that area, the court substantially closed it to adjudication by its: 
somewhat contradictory reliance upon the Commission’s supposed 
plenary jurisdiction of relations between the railroads.’ 

Would not a conclusion in the antitrust suit that the car exchange 
rule illegally affected Seatrain appropriately result in a court order 
requiring the railroads to desist from their discriminatory application 
of the rule? Could not the details of the effectuation of such an order 
be left to the continuing supervision of the Commission? It is difficult 
to see how this would interfere with agency regulation. In this way 
antitrust principles might have been vindicated in an area which, 
under this decision, is closed both to agency regulation and court 
adjudication. 

The decision illustrates the consequences of extension of primary 
jurisdiction to peripheral areas which may or may not be subject to 
agency regulation where the courts ought to be most circumspect in 
applying the doctrine. Its application in Seatrain in effect makes 
absence rather than existence of a regulatory remedy the ground for 

i 198 F, Supp, 113 (D. N. J. 1952). 

102 207 F. 2d 255, 261 (1952). 

18 The proceeding in which the Commission is thought to have exercised plenary jurisdiction over the 
railroads‘ interchange rules (note 100, supra) was one to which Seatrain was not a party and in which rail- 


water interchange was not even discussed. 
104 See Convisser, op. cit. at 468-469. 





PRIMARY JURISDICTION IN ANTITRUST SUITS 21 


withholding adjudication, thus permitting a pogo rule to govern 
and supersede important substantive principles." 
D. UNDER THE CIVIL AERONAUTICS ACT 


The Civil Aeronautics Act requires air carriers to file their collabora- 
tive rate and working agreements with the Civil Aeronautics Board.'” 
As under the Shipping Act and the Interstate Commerce Act, agency 
approval results in antitrust exemption.’” But unlike the agencies 
administering those acts, the Civil Aeronautics Board has no authority 
to award reparation for injuries caused by violations of the regulatory 
act, 

Of three recent antitrust suits against air carriers, only Slick 
Airlines, Inc. v. American Airlines, Inc. (107 F. Supp. 199, D. N. J. 
1951, app. dism’d, 204 F. 2d 230, 3d Cir. 1953, cert. den. 346 U.S. 
806, 1953), survived the defense of primary jurisdiction. Plaintiff, a 
certificated air freight carrier, originally sought both an injunction and 
$10 million in treble damages against the defendant certificated air 
freight carriers for alleged conspiracy to drive the plaintiff out of 
business. Before the final decision of the district court, however, the 
plaintiff withdrew its request for an injunction, which the Civil 
Aeronautics Board was empowered to grant, and relied solely on its 
claim for damages, over which the Board had no jurisdiction. The 
defendants had moved to dismiss on the ground of primary agency 
jurisdiction. In his opinion, Judge Forman Scwted that the anti- 
trust treble damage remedy had not been superseded by the Civil 
Aeronautics Act inasmuch as the Board’s regulatory power is pros- 
ective only and it has no authority to remedy past conduct. This, 
believed, removed the case from the operation of the Cunard rule, 
since the need for a court trial de novo of the issue of conspiracy 
would remain even if the Board should disapprove t' ec defendants’ 
conduct. Moreover, he rejected the thesis that a conspiracy to drive 
the plaintiff out of business was the kind of “agreement”? which Con- 
gress intended carriers to submit,'® or which the agency could or would 
approve. Finding no technical question requiring agency expertise, 
he denied defendants’ motion to dismiss.’ 

Illustrative of the polar approaches to this problem are the follow- 
ing excerpts from the defendants’ petition for certiorari and the 
plaintiff’s brief in opposition before the Supreme Court, the former 
stressing total supersession of the antitrust laws in reliance on Cunard, 
and the latter emphasizing the complete separability of antitrust 
issues, on the one hand, from regulatory issues, on the other: 

10 The same considerations apply when the defendants charged with conspiracy are members of different 
regulated industries and responsive to different regulatory agencies neither of which has power to afford 
an adequate remedy. Primary jurisdiction was rejected under such circumstances in Hawaiian Airlines, 
Itd., v. Trans-Pacific Airlines, Lid., 78 F. Supp. 1 (D. Hawaii 1948). 

10649 U. 8. C. §492 (1952). 

107 Td. § 494. 

1% The Civil Aeronautics Board, however, has construed the words “contract or agreement” in § 492 as 


including “all understandings which are, or may become, the basis of concerted action.” 
1% An appeal te the third circuit was dismissed as premature (204 F. 2d 230). 
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When Slick alleges that there was a 
“conspiracy,”’ it alleges, ipso facto, that 
there was an agreement. Section 412 
of the act requires that all agreements 
between air carriers shall be filed with 
the Board and that the Board shall 
approve any such contract or agreement 
unless it finds it to be adverse to the 
public interest or in violation of the 
Civil Aeronautics Act. If approved, 
the parties in carrying out the agree- 
ment are exempted from the operation 
of the antitrust laws. The Board’s 
jurisdiction in this respect is exclusive. 
In other words, the Board, and the 
Board alone, has been empowered by 
Congress to determine initially whether 
an agreement between air carriers should 
be exempted from the antitrust laws. 
In passing on this question, the Board, 
of necessity, would be required to deter- 
mine whether in fact there was such an 
agreement, and if so, to ascertain the 
identity of the parties to the agreement, 
to determine the precise terms and con- 
ditions thereof and to find the acts done 
pursuant thereto—all in order to deter- 
mine whether the agreement should be 
approved. 


The argument that the conspiratorial 
nature of the alleged agreement pre- 
cludes its approval by the Board—an 
argument which was adopted by the dis- 
trict judge as his third reason for con- 
cluding that the doctrine of primary 
jurisdiction was inapplicable here—is 
precisely the s°me argument that was 
made by the plaintiff in the Cunard case 
and was rejected by this court. A simi- 
lar contention was also urged by the 
Government before both the lower court 
and the Supreme Court in the Far East 
Conference case (see 342 U. 8. at 578), 
but it apparently was of such little 
weight as to be completely ignored by 
this Court in its decision reversing the 
district court and dismissing the com- 
plaint. 

Slick could have filed, and can now 
file, a complaint with the CAB under 
section 1002 (a) of the Civil Aeronautics 
Act. In other words, section 412 of the 
act, like section 15 of the Shipping 
Act, does not merely provide a means 
whereby the carriers, if they wish, may 
seek relief from the antitrust laws; it 
affirmatively requires that the carriers 
submit to the Board for its scrutiny all 
of their agreements or cooperative work- 
ing arrangements. Hence, here, as in 
the Cunard case, the failure of the car- 





eee 


110 No. 557 Misc., October term 1952, Pet. pp. 27-29. 
it! Id., Brief in Opposition, pp. 12-13. 
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Brier IN Opposition ™! 


It is confusing to analyze the primary 
jurisdiction problem in the abstract. 
Instead, let us examine this case in con- 
crete terms. Let us assume that the 
district court has weighed the proof and 
found for the plaintiff. Under this 
assumption, it will have found that 
petitioners conspired to exclude re- 
spondent from the air freight business. 
It will have found that they inten- 
tionally depressed the rate level in the 
industry in order to waste respondent’s 
assets and will have awarded damages 
to respondent to compensate it for the 
injury received from these rates. The 
court will also, no doubt, have found 
that petitioners, acting in concert and 
in bad faith, obstructed the course of 
Civil Aeronautics Board proceedings, 
vital to respondent, for the purpose 
again of wasting respondent’s assets, 
and the court will have assessed damages 
to compensate respondent for these 
injuries. The court will also have 
found that petitioners engaged in 
various activities designed to dissuade 
actual and potential customers from 
patronizing respondent and will have 
assessed damages to cover these injuries 
as well. 

The issues in the case will revolve 
around the existence of the conspiracy, 
the relationship between acts done and 
the purposes of the conspiracy, and the 
ascertainment of the extent of respon- 
dent’s damages. How would such a 
trial, such inquiries, and such findings 
interfere in any conceivable way with 
regulation of air transportation by the 
Civil Aeronautics Board? How would 
such a decision affect the Board’s power 
and duty to determine who should en- 
gage in air transportation, what kind of 
interearrier contracts and pooling agree- 
ments are proper, or what rates should 
be charged in the future in air transpor- 
tation? How, indeed, would such a 
decision interfere with the Board’s duty 
to enjoin for the future ‘unfair or decep- 
tive practices or unfair methods of com- 
petition’’—and no one contends that the 
Board has other than preventive power 
with respect to such conduct. This 
case has been pending in the district 
court for over 3 years. During this 
period the Board has continued to per- 
form these and other regulatory func- 
tions with respect to the air freight in- 
dustry, singularly unaffected by the 
pendeney of this action in court. 

Petitioners say that they are now in 
doubt as to what authority writes the 
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riers to file their agreement, if such there 
be, does not mean that the respondent 
may proceed under the antiturst laws 
as though the Civil Aeronautics Act, 
and especially section 412, had never 
been adopted. Nor here, any more than 
in the Cunard case, can a private anti- 
trust case proceed simply on the assump- 
tion that the CAB would not approve 
the agreement were the matter sub- 
mitted to it. Here, as in the Cunard 
case, ‘‘whatever may the form of the 
agreement, and whether it be lawful or 
unlawful upon its face, Congress un- 
doubtedly intended that the Board 
should possess the authority primarily 
to hear and adjudge the matter. For 
the courts to take jurisdiction in advance 
of such hearing and determination would 
be to usurp that authority * * *”’ 
U. 8S. Navigation Co., Inc. v. Cunard 
Steamship Co., Lid., et al. (284 U. 8. 
474, 487 (1932)). 


Brier In OpposirioNn 


rules which govern their conduct (see 
p. 16 of the petition). If they mean by 
this that they were, prior to this time, 
under the impression that they could 
set about to exclude a competitor with 
impunity so long as the Civil Aeronau- 
tics Board did not rule that the means 
used in some way violated the Civil 
Aeronautics Act, then their complaint is 
not with Judge Forman’s decision; it is 
with the basic and well-settled principle 
that conspiracies to exclude competitors 
are illegal under the antiturst laws and 
that injurious acts done pursuant to the 
conspiracy are actionable under those 
laws regardless of their asserted or ad- 
mitted legality under other statutes. 


There is a controlling public interest 
reason why this case should proceed to 
trial. In prosecuting a treble damage 
suit under the antitrust laws, plaintiff 
represents the public as well as his own 
interest. This case is 3 years old; dis- 
covery remedies of critical importance 
to a private plaintiff in this type of case 
have been and still are held in abeyance. 
If the allegations of the complaint are 
correct, then the public as well as the 
petitioner are entitled to see this action 
proceed promptly to judgment. 


The Supreme Court denied certiorari '” and the case was ultimately 


settled, but this plaintiff’s victory is practically the only one of its 
kind."* In S. 8S. W., Ine. v. Air Transport Ass’n of America (191 F. 
2d 658, D. C. Cir. 1951, rev’g 91 F. Supp. 269, D. D. C. 1950, cert. 
den. 343 U.S. 955 (1952)), and Apgar Travel Agency, Inc. v. Interna- 
tional Air Transport Association (107 F. Supp. 706, 5. D. N. Y. 1952), 
the courts adhered to the Cunard ruling that failure of the defendants 
to file their alleged agreement for approval does not prevent the appli- 
cation of the primary jurisdiction rule. Acknowledging that lack of 
an administrative remedy of reparation left that issue litigable in the 
antitrust suits, they held that such litigation must nevertheless await 
agency adjudication. In consequence they stayed the suits instead of 
dismissing them. 

S. S. W. was an action filed in the District Court for the District of 
Columbia by a nonscheduled interstate air carrier against an asso- 
ciation of certificated carriers for treble damages and an injunction 
against an alleged combination in restraint of trade. District Judge 
Matthews held that the action could not be maintained because the 
alleged combination was an agreement subject to the primary juris- 
diction of the Civil Aeronautics Board and dismissed the complaint. 

In an opinion by Judge Bazelon, the Court of Appeals for the Dis- 


112 346 U. S. 806 (1953). 
183 Cf, Hawaiian Airlines, Ltd. v. Trans-Pacific Airlines, Inc.,78 F. Supp. 1, D. Hawaii 1948, note 105, supra. 
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trict of Columbia Circuit reversed to the extent of directing the dis- 
trict court to retain jurisdiction of the antitrust suit pending initial 
adjudication by the Civil Aeronautics Board The court reasoned 
that although the mere existence of a regulatory statute does not 
result in complete withdrawal of the regulated industry from the 
operation of the antitrust laws, those laws can have only limited 
application to such industries. Concluding that the provisions of 
the Civil Aeronautics Act covered the dominant allegations of the 
complaint, the court held that the Civil Aeronautics Board had 
primary jurisdiction to deal with the matters so alleged and to issue 
a cease and desist order against unfair or deceptive practices or 
methods of competition. However, the court also held that the 
Civil Aeronautics Act, though giving the Board no power to grant 
reparation, did not deprive the plaintiff of the statutory right to 
treble damages for antitrust violations. Accordingly, after initial 
agency determination, the district court might award such damages 
as under the antitrust laws were appropriate. In conclusion, Judge 
Bazelon wrote: 

Although such a proceeding certainly makes court and agency collaborative 

instrumentalities of justice [citing Montana-Dakota Utilities Co. v. Northwestern 
Public Service Co., 341 U. 8. 246) it may also make for considerable delay. But 
absent specific congressional action to deal with the problem, we see no other way 
in which to accommodate these conflicting statutory schemes and the principles 
which follow in their wake." 
Judge Clark concurred in so much of the decision as directed the 
district court to retain jurisdiction. He believed, however, that the 
plaintiff was entitled to have his complaint heard on its merits by 
the court without resort to the Board, saying: 

There is no sound reason why we should require the appellant to split his cause 
of action by obtaining a cease and desist order from the Board before coming 
into court to seek damages * * *. I feel that, since the courts have jurisdiction 
to award damages, complete relief should be available to the appellant, and the 
request for an injunction should also be heard * * *. If at any time while the 
injunction is outstanding, the Board makes a determination which would ma- 


terially alter the purpose and effect of the injunction either party can on appli- 
cation obtain a modification or termination of the injunction." 


The Apgar case was a suit in the District Court for the Southern 
District of New York by an independent airline ticket agency charging 
an association of certificated air carriers with conspiracy to drive the 
plaintiff out of business and seeking an injunction and treble damages. 
District Judge Edelstein noted the decisions in Slick and 8S. 5. W. 
and chose to follow the latter. He said: 

* * * with the broad power of exemption possessed by the Board under the 
Civil Aeronautics Act, we cannot know the extent of exemption until the Board 
has acted. I conclude, therefore, that here, too, the act “covers the dominant 
facts alleged in the present case as constituting a violation of the antitrust act” 
{citing Cunard as quoted in 8. 8. W.] and that the problem is one for the Civil 
Aeronautics Board." 

In accord with the decision in 8. S. W., the court suit was stayed 
pending decision by the Board. 

Apart from the delay entailed, the most disturbing implication of 
the 8. S. W. and Apgar cases flows from statements in the opinions 
to the effect that only conduct found violative or beyond the scope 

14 191 F, 2d 658, 664-665 (1951). 


115 Td. at 665, 666, 
116 107 F. Supp. 706, 710 (1952). 
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of the regulatory act remains remediable in the antitrust suits. Thus, 
in the course of his opinion in 8S. 8S. W., Judge Bazelon stated: 
As we have already indicated, there can be no antitrust violation if a matter 


within the Board’s jurisdiction is found by it to be legal under the Civil Aero- 
nautics Act.!” 


And in Apgar Judge Edelstein wrote: 


It is not to be doubted, and it may not contrarily be urged, that the plaintiff 
may ultimately be entitled to a recovery of damages in this court under the 
antitrust laws on the basis of matters held by the Board to be outside the jurisdic- 
tion of or illegal under its governing statute." 


These passages suggest that the courts may have believed that Civil 
Aeronautics Board approval of particular arrangements can retro- 
actively immunize acts performed without such approval. It is highly 
improbable that Congress intended any such result. Nothing in the 
statute supports this view, and it has been authoritatively held that 
antitrust exemptions must be secured in the precise manner and 
method prescribed by Congress.'® 

Moreover, it is not clear how the desired purpose of uniformity is 
served by requiring prior agency resort in cases such as these. Both 
opinions concede that antitrust issues as such cannot be litigated 
before the agency. Even the Attorney General’s National Committee 
to Study the Antitrust Laws, which is basically in agreement with the 
manner in which primary jurisdiction has been applied, is constrained 
to warn that— 


an agency will determine only legal or factual issues relevant to standards of its 
governing regulatory statutes. 


Also, agency findings of violations of the regulatory act do not estab- 
lish conspiracy. The two-step procedure required by these decisions 
is extremely costly in both time and money. Yet an antitrust plaintiff, 
to preserve his right to damages, has no choice but to proceed in both 
tribunals at once lest the statute of limitations run on the antitrust 
suit before the agency’s order in the administrative proceeding becomes 
final. To quote from the plaintiff’s petition for certiorari in the 
S. S. W. case: 


* * * “Justice delayed is justice denied.’’ If a new victim of a Sherman Act 
violation must first present its evidence to the Civil Aeronautics Board, which 
under present conditions will probably not render a decision for at least 3 years, 
and then litigate through a Circuit Court of Appeals on a review of that decision, 
which will take at least 1 more year before he can proceed in the United States 
District Court, the statute of limitations will have expired long before the Board’s 
administrative decision has become final. This one fact, aside from the enormous 
expense involved will operate to deter the enforcement of the antitrust laws.™! 


E. Unper tue Feperat Power Act anp THE Natura Gas Act 


Three recent decisions involving a pair of electric power companies 
under the regulation of the Federal Power Act '” have elicited com- 
ment. In two cases entitled “Pennsylvania Water & Power Co. v. 
Consolidated Gas, Electric Light & Power Co.,’’ ™ the Court of Appeals 
for the Fourth Circuit refused to recognize the primary jurisdiction 


117 191 F, 2d 658, 664 D. C, Cir. (1952). 

18 107 F, Supp. 706, 711 (1952). 

118 See United States v. Socony- Vacuwm Oil Co., 310 U. S. 150, 226 (1940); 40 Op. Att’y Gen, 335, 338 (1944). 
i Report of the Attorney General’s National Committee to Study the Antitrust Laws, p. 285. 

121 No, 568, October 1951 term, Pet., p. 8. 

12216 U. 8. C. § 791a et seq. (1952). 

123 184 F. 2d 552 (1950), cert. den. 340 U. 8. 906 (1950); 194 F. 2d 89 (1952), cert. den. 343 U. 8. 963 (1952). 
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of the Federal Power Commission and granted judgments declaring 
the invalidity under the antitrust laws of wholesale power contracts 
between the parties. Meanwhile, the Federal Power Commisison 
had been investigating the rates and practices covered by the con- 
tract and it ordered the parties to effectuate operating and rate 
relationships which they had theretofore maintained voluntarily by 
agreement. The Court of Appeals for the District of Columbia 
Circuit affirmed '* the validity of the Commission’s orders, notwith- 
standing the prior invalidation of one of the underlying contracts by 
the Fourth Circuit. 

The Supreme Court affirmed the decision of the District of Columbia 
Circuit,’ holding that the element found illegal was the control of 
one utility by another, not the integration of operations. Mr. Justice 
Douglas, dissenting, asserted that the Commission had actually 
ordered the objectionable control continued. Mr. Justice Reed 
joined in this dissent. The High Court also denied certiorari in both 

ourth Circuit cases.’ 

Although these cases are said to “highlight the need for congressional 
clarification” ” and have been criticised as “subjecting [parties] to 
contradictory commands, each carrying penalties for disobedience,” !* 
their combined result is simply to hold that while no private rights or 
obligations flow from a contract in restraint of trade, the public in- 
terest may nevertheless require the effectuation of some of its terms. 
The merits aside, this has the virtue of recognizing and accommodating 
both aspects of the national public policy. 

More troublesome have been the consequences of another Supreme 
Court decision under the Federal Power Act. In Montana-Dakota 
Utilities Co. v. Northwestern Public Service Co. (341 U.S. 246 (1951)), 
the plaintiff sued in a Federal district court to recoup losses allegedly 
suffered by its predecessor through subjection to unfair power rates by 
the defendant to which it had been related by interlocking directorates 
and joint management. There was no diversity of citizenship; Fed- 
eral jurisdiction was invoked by asserting a cause of action under the 
Federal Power Act which requires that rates be reasonable. The 
plaintiff claimed that the Power Commission’s approval of the rela- 
tionship and of such rates as had been filed with it had been fradulently 
obtained. 

Holding that the Commission alone had authority under the Power 
Act to determine what rates were reasonable, but that the act gave 
the Commission no authority to make retroactive determinations or 
to grant reparation for past unreasonable rates, the Supreme Court 
concluded that the complaint, though purporting to state a cause of 
action under the Federal Power Act, actually involved issues which 
neither a Federal court nor the Commission could decide, and must be 
dismissed. Four Justices dissented,’” believing that the issue of 
fraud on the Commission should have been referred for that body’s 
advice, and that the Commission might properly advise the Court 
also as to what reasonable past rates would have been. 

This decision applies a kind of primary jurisdiction in reverse and, 
like Seatrain, converts the absence of an administrative remedy 
14 Pennagivenis Water & Power Co. v. Federal Power Commission, 193 F. 2d 230 (1951). 

125 343 U.S. 411 (1952). 

126 340 U. 8. 906 (1950); 343 U. S. 963 (1952). 

127 Report of the Attorney General’s National Committee to Study the Antitrust Laws, p. 285, note 136. 
18 Note: The Supreme Court, 1951 Term, 66 Harvard Law Review 89, 160 (1952). 


129 341 U.S. 246, at 255 (1951). 
1380 Seatrain Lines, Inc. v. Pennsylvania R. R., 207 F. 2d 255 (3d Cir. 1952). 
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into a substantive rule foreclosing any remedy at all. It was prop- 
erly followed in a case ™ under the Natural Gas Act," where, as 
under the Power Act, the Power Commission lacks power of repara- 
tion of retroactive determination. It was also followed, less properly 
it is believed, in two cases against natural gas companies'™ where the 
complaint alleged antitrust violations. The fact that these com- 
plaints alleged complete Federal causes of action, independent of the 
regulatory statute, distinguishes them from Montana-Dakota, and it 
is questionable whether complete omission of a remedy under the 
Natural Gas Act justified extinction of the statutory antitrust remedy. 

An unresolved and serious question thus facing victims of antitrust 
violations is whether the absence of an administrative remedy under 
a regulatory statute will be held to result in the survival of the anti- 
trust remedy, as in the Civil Aeronautics cases, or in its abolition, as 
in these Natural Gas cases. That the latter involved the reasonable- 
ness of rates is less of a distinction since a; 1956 Supreme Court deci- 
sion holding that the Natural Gas Act, unlike the Interstate Commerce 
Act, does not have rate uniformity as a principal objective. The 
rationale underlying the Abilene-Keogh-Georgia denial of antitrust 
rate remedies is thus inapplicable. 


F. Unper THE FEDERAL COMMUNICATIONS AcT 


Entry into the communications industry is largely subject to Federal 
regulation. Telephone and telegraph companies must secure a certi- 
ficate of public convenience and necessity from the Federal Communi- 
cations Commission before undertaking the construction of new lines 
or the extension of existing lines,’ and radio broadcasting stations 
require a license from the Commission as a condition precedent to 
operation.'*® 

Consolidation of the properties of telephone companies’ and 
mergers of telegraph companies’ are also subject to Federal Com- 
munications Commission approval and such approval exempts these 
transactions from the operations of the antitrust laws. There is, 
however, no comparable provision empowering the Commission to 
provide an antitrust exemption in the case of merger or other activity 
of radio broadcasters. On the contrary, Congress had manifested its 
intention to strengthen the application by the courts of the antitrust 
laws to the radio broadcast field. Section 313 of the Federal Com- 
munications Act '** provides that— 


131 Mondakota Gas Co. v. Montana-Dakota Utilities Co., 103 F. Supp. 666, D. Mont. 1951, app. dism’d 194 
F. 2d 705, 9th Cir. 1952, 

13215 U.S. ©. § 717a et seq. (1952). 

133 McClellan v. Moniana-Dakota Utilities Co., 104 F. Supp. 46 D. Minn. 1952, aff’d on another ground, 
204 F. 2d 166, 8th Cir. 1953, cert. den., 346 U. 8. 825 (1953); Interstate Natural Gas Co. v. Southern California 
Gas Co., 209 F. 2d 380, 9th Cir. 1953, aff’g 103 F. Supp. 317, D. Cal. 1952. 

134 In United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956), the Court held that under 
the Natural Gas Act a natural gas company could not unilaterally alter rates established by contract simply 
by filing new, higher rates which the Federal Power Commission found not unreasonable. In reaching 
this conclusion, the Court said: ‘“‘In construing the act, we should bear in mind that it evinces no purpose 
to abrogate private rate contracts as such. To the contrary, by requiring contracts to be filed with the 
Commission, the act expressly recognizes that rates to particular customers may be set by individual con- 
tracts. In this respect the act is in marked contrast to the Interstate Commerce Act, which in effect pre- 
cludes private rate agreements by its requirement that rates to all shippers be uniform * * *’’ (350 U. 8. 
at 338). A companion case reached a similar result with respect to a utility under the Federal Power Act 
(Federal Power Commission v. Sierra Pacific Power Co., 350 U. 8. 348 (1956)). 
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All laws of the United States relating to unlawful restraints and monopolies and 
to combinations, contracts, or agreements in restraint of trade are hereby declared 
to be applicable to * * * interstate or foreign radio communications. When- 
ever in any suit, action, or proceeding, civil or criminal, brought under the pro- 
visions of any of said laws * * * any licensee shall be found guilty of the violation 
of the provisions of such laws or any of them, the court, in addition to the penalties 
imposed by said laws, may adjudge, order, and/or decree that the license of such 
licensee shall * * * be revoked * * 

Moreover, section 311 of the act directs the Federal Communications 
Commission to refuse a license to any person whose license has been 
revoked by a court under section 313. 

There have been no decisions applying primary jurisdiction in the 
communications industry. Disturbing language in appear, how- 
ever, in the case of Federal Broadcasting System, Inc. v. American 
Broadcasting Co., Ine. (167 F. 2d 349, 2d Cir. 1948), involving alle 
tions of antitrust violations in the radio broadc ‘asting field. Phe 

laintiff, a radio broadcast station, sued four radio networks in the 

istrict Court for the Southern District of New York, alleging that 
the defendants were engaged in Sherman Act violations and seeking 
treble damages and a permanent injunction. The essence of the 
complaint was that the networks had unlawfully linked all important 
broadcasting stations and national advertisers by a series of mutually 
exclusive contracts and had used their resulting powers to dictate 
arbitrarily the price at which all broadcasting facilities would be 
available, with the purpose and effect of excluding the plaintiff from 
the network advertising market. The plaintiff challenged the terms 
of the affiliation contracts between networks and individual stations 
as unlawful of themselves and in their cumulative effect. 

Judge Coxe denied the plaintiff’s motion for a preliminary injunc- 
tion and the plaintiff appealed. The Court of Appeals for the Second 
Circuit affirmed in an opinion by Judge Augustus N. Hand. The 
court stated a number of reasons for its decision, the first being the 
familiar judicial principle that the grant or denial of a preliminary 
injunction is a matter te) in the discretion of the trial judge. Of 
the other reasons given by the court, one alone is pertinent to this 
report. Judge Hand said: 

We think it improper to grant a preliminary injunction upon the charge that 
the networks have unlawful ‘exclusive’ contracts with their stations where the 
Federal Communications Commission, after protracted hearings and considera- 
tion not only of the general public interest but of the Sherman Antitrust Act, 
has specifically sanctioned many of the important terms of the affiliation con- 
tracts at present in use and the defendants have given reasonable grounds for 
denying their exclusiveness or illegality. See F. C. C. Report on Chain Broad- 
casting, Commission Order No. 37, Docket No. 5061, May 1941, p. 46; National 


Broadcasting Co. v. United States (319 U. S. 190, 223, 63 S. Ct. 997, 87 L. Ed. 
1344), 


It is submitted that the quoted passage misconceives both the power 
of the Federal Communications Commission and the intent of that 
agency in promulgating its Chain Broadcast Regulations. That 
agency manifestly lacks the power to “sanction” violations of the 
Sherman Act and has no statutory authority to regulate the networks 
as such. Not only does the Commission lack power to condone enti- 
trust violations by radio networks but it apparently had no intention 
to sanction such acts. The Commission’s Report on Chain Broad- 
casting cited by Court of Appeals stated among other things that 
“the prohibitions of the Sherman Act apply to broadcasting” and also 

0 167 F, 2d 349, 352 (1948). 
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that the Commission was “not charged with the duty of enforcing 
that law,’’ and the Supreme Court has quoted these views with 
approval." The Chain Broadcast Regulations, promulgated pursuant 
to the report, operate only upon individual broadcasting stations by 
providing that the Commission will not grant licenses to those who 
enter into contractual arrangements containing specific restrictive 
terms effectively hampering their ability to operate in the public 
interest. They sanction nothing done by the networks. 

At the suggestion of the Federal Communications Commission, the 
Attorney General filed a brief amicus in support of the plaintiff's 
petition to the Supreme Court for certiorari in the Federal Broad- 
casting case, pointing out the misapprehension of the Court ofAppeals. 
Although the Supreme Court denied certiorari,’ such denial—par- 
ticularly in view of the peculiarly discretionary nature of the remedy 
of preliminary injunction—cannot be taken as ‘approval of the quoted 
language. The relevance of that language to primary jurisdiction is, 
of course, that if the courts should conclude that the Federal Com- 
munications Commission has power to grant antitrust exemptions 
they are not unlikely to hold that antitrust issues should be referred 
to that agency for primary adjudication. Such a result would be 
directly contrary to the clearly expressed intent of Congress as mani- 
fested in the Federal Communications Act. 


V. CoMMENTS OF THE STAFF 


In the light of the problems summarized in the foregoing sections 
of this report, the staff respectfully offers the following comments and 
suggestions to the subcommittee for its consideration in connection 
with formulation of a future legislative program. ‘The staff believes 
that, properly applied, the primary jurisdiction doctrine provides a 
rule of judicial convenience serving to mark the boundaries between the 
areas respectively appropriated to court and to agency adjudication, 
where Congress has given jurisdiction to both trubunals. It saves 
the courts from bogging down in intricate rate and operating problems 
and preserves regulation from potentially inharmonious or technically 
uninformed judicial solutions. But proper application of the doctrine 
is not made mechanically. Congress having provided alternatives, a 
plaintiff should be deprived of its chosen forum only when the dictates 
of adjudicative efficiency clearly require. This caveat applies with 
special force to antitrust suits. When a regulatory statute is alone 
involved, judicial overzealousness to avoid adjudication prejudices 
the plaintiff but jeopardizes no Federal economic policy. But when 
primary jurisdiction is invoked to block antitrust suits the doctrine, 
never intended as an instrument for selecting substantive policy rules, 
may determine the bias—as between antitrust and regulatory policy 
that will preside over the resolution of the issues. 

This is not to say that courts do or should apply primary jurisdiction 
according to their economic predilections, but rather to stress the 
importance of avoiding its indiscriminate application to antitrust 
cases, lest it unduly prejudice the enforcement of antitrust policies. 

It may be conceded that conduct wholly within a regulatory 
scheme is not properly withdrawn from agency scrutiny merely “because 
the plaintiff has cast his complaint in antitrust terms, if court adjudi- 


141 National Broadcasting Co. v. United States, 319 U. S. 190, 223 (1943). 
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cation will interfere with regulation or involve the court in intricate 
technicalities. But review of the decisions suggests that the courts 
have not restricted their application of the rule to such cases. They 
appear to have used it not solely as a procedural rule but also as a 
canon of statutory construction, permitting it to override the presump- 
tion against repeals by implication. By this technique the courts have 
barred the United States itself from access to judicial relief from anti- 
trust violations in criminal as well as civil cases, virtually repealing 
the criminal penalties provided by the antitrust laws. Ignoring the 
failure of antitrust defendants to utilize explicit, mandatory ania 
for obtaining exemptions, the courts have rewarded that failure by 
refusing to adjudicate, although the lack of exemption was obvious 
and required no expertise to determine. Where a regulatory statute 
affords no remedy in damages, the courts have sometimes retained 
jurisdiction of the damage issue, referring substantive questions to the 
agency, under the apparent belief that future agency approval of 
questioned conduct might retroactively immunize that conduct from 
reparation, a belief at odds with unambiguous statutory language 
indicating that Congress intended agency scrutiny and approval to 
be a condition precedent to the benefit of exemption. On the other 
hand, the courts have sometimes assumed that the omission of a 
statutory remedy under the regulatory act forecloses all remedy, and 
have therefore dismissed. They have declined to adjudicate with 
respect to conduct on the periphery of regulated activity, despite the 
fact that the regulatory agency has declared its own impotence to 
correct such conduct. And they have sometimes dismissed, rather 
than staying, cases, pending administrative adjudication, although 
the expiration of the statute of limitations may make later revival of 
the suit impossible. 

It appears to the staff that the judicial trend has applied the primary 
jurisdiction rule to an extent and in a manner not required by judicial 
convenience or by congressional intent, and that such application of 
the rule tends to undermine the enforcement of antitrust policies in 
the regulated industries. If the antitrust laws are to be preserved 
from further judicial impairment, this trend should be halted, and the 
application of the rule contained within realistic bounds. With a few 
exceptions which may require legislative action, this can and should 
be accomplished by the courts themselves. Clarity as to the nature 
of the issues whose resolutior is required in the antitrust case should 
provide a touchstone for a more rational application of the rule. 
Private injunction suits, for example, may involve practices so 
directly adjudicable and enjoinable by the agency that little of 
any practical value is lost by requiring administrative determination, 
considering that a court injunction in such a case may be ousted 
by later agency approval of the questioned conduct. In such a case, 
the balance of convenience, the relative importance of the challenged 
conduct, and the degree of its prima facie illegality may point either 
way. 

Private damage suits, on the other hand, require ultimate court 
adjudication, and there is real doubt whether a plaintiff ought to be 
put to the expense and delay of splitting his cause of action since his 
ultimate recovery will depend upon the establishment of the existence 
of a conspiracy of which the agency has no jurisdiction. As a matter 
of policy, moreover, it is questionable whether the courts ought to 
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refuse adjudication and impose the two-step procedure in cases in 
which conduct per se violative of the antitrust laws is clearly present 
and the defendants have failed to pursue the statutory procedure for 
securing exemption. To apply primary jurisdiction in such cases 
unduly rewards prima facie violation and cannot be justified except 
on the erroneous assumption that legal injuries may be retroactively 
immunized from reparation. 

Whatever may be said for the primary jurisdiction rule in private 
suits, where inconvenience and expense to a plaintiff are juxtaposed 
to orderly procedure, it seems most unwise to bar the United States 
from resort to the district courts in vindication of policies whose en- 
forcement Congress has expressly reposed in the Attorney General 
through resort to those courts. The sole reliable counterweight to 
industry-mindedness of specialized agencies is provided by this man- 
date to the unspecialized law enforcement agency. To require the 
Department of Justice to play a subordinate role before the regulatory 
boards unduly prejudices antitrust enforcement. The staff believes 
that the rule of the Far East and Alaska cases should be overruled, 
if not by the courts themselves, then by specific legislative action. 
H. R. 9762, introduced in the House of Representatives in the 2d 
session of the 84th Congress by Representative Emanuel Celler, 
chairman of the House Judiciary Committee and its Antitrust Sub- 
committee, would solve this problem by enacting, as a declaration of 
congressional policy with respect to the antitrust laws, the principal 
that— 
unless any provision of law provides otherwise, no proceeding instituted by the 
United States in the courts of the United States charging violation of the antitrust 
laws shall be barred or stayed for the reason that any official, agency, board, or 
commission has jurisdiction or is exercising jurisdiction over some or all of the 
activities included in the alleged antitrust violation. 

The staff further believes that the doctrine of the Cunard case should 
be reversed either by judicial action or by legislative enactment, so that 
no court proceeding charging violation of the antitrust laws will be 
barred or stayed on the ground that the challenged arrangement or 
practice might be exempted from the antitrust laws by a regulatory 
agency, if no such approval was in effect at the time of the conduct 
ans as a violation of the antitrust laws. Finally, it is suggested 
that the confusion as to the potentially retroactive immunization of 
violations might be clarified-by adoption of a judicial or a legislative 
rule that causes of action for damages and criminal prosecutions 
arising out of antitrust violations shall survive agency approval inso- 
far as the conduct giving rise to such causes of action occurred before 
such approval became effective. 

In the opinion of the staff adoption of these recommendations, 
which can be effectuated through amendment of the antitrust laws 
themselves, will go far to clarify the role of the courts in antitrust 
enforcement. 

O 





